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Docket No. 109138 


GEORGE 8. GAYLORD, 
Petitioner, 
a 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 

1941 

Nov. 10—Petition received and_ filed. Taxpayer 
notified. Fee paid. 

Nov. 10—Copy of petition served on General Coun- 
sel. 

Dec. 9 —Answer filed by General Counsel. 

Dec. 9 —Request for hearing in Los Angeles filed 
by General Counsel. 

Dec. 11 —Notice issued placing proceeding on Los 
Angeles calendar. 
Answer and request served. 
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1943 

Feb. 18—Hearing set March 29, 1943 in Los Ange- 
les, California. 

Mar. 17—Application for subpoena to Bruce E. 
3assett, Paul A. Martin, Mrs. Dyson 
Jackson, Harry E. Hudson and Jacob 
3raufman filed by General Counsel. 3/- 
17/43 subpoenas (5) issued. 

Apr.2,3—Hearing had before Judge Turner on mer- 
its. Submitted. Appearance of James 
W. Bontems, C.P.A. filed.  Petitioner’s 
bnef due June 2, 1943, respondent ’s— 
July 2, 1943. Petitioner's reply 7/17/48. 

Apr. 12—Stipulation re exhibits filed at Los An- 
celes. 

Apr. 20—Transeript of hearing of April 2, and 
3, 1943 filed. 

June 2—Brief filed by taxpayer. 6/2/43 copy 
served on General Counsel. 

July 2 —Reply brief filed by General Counsel. 
Served 7/3/43. 

Aug. 2—Motion for leave to file reply brief, reply 
brief lodged, filed by taxpayer. 8/2/43 
cranted. 

Aug. 5 —Copy of motion and reply brief served on 
General Counsel. 

1944 

Feb 18—Findings of fact and opinion rendered. 
Turner, Judge, Div. 8. Deeision will be 
entered under Rule 50, 2/18/44 copy 
served. 


Cz 


Comm’r of Internal Revenue 


1944 

Mar. 17—Motion for reconsideration of decision pro- 
muleated 2/18/44 filed by DaReyey.. 3/- 

18/44 Denied. 

May 17—Computation for entry of Hantdivh Aled by 
General Counsel. 

May 17—Hearing set 6/21/44 on settlement. 

June 19—Consent to settlement filed by taxpeyer. 

July 13—Revised computation of deficiency filed 
by General Counsel. 

Aug. 2—Consent to settlement filed by taxpayer. 

Aug. +—Decision entered—Turner, J., Diy... 8. 

Sept.30—Motion to fix amount of bond filed by tax- 
paver. 

Oct. 2 —Order fixing amount of bond at wa 000.00 
entered. 

Oct. 6 —Bond in the amount of $70,000.00 ap- 
proved and ordered filed. 

Oct. 11—Petition for review by U.S. Cireuit Court 
of Appeals, 9th Circuit, with assignments 
of error filed by taxpaver. | 

Oct. 11—Proof of service filed by taxpayer. 

Nov. 13—Agreed statement of evidenee filed. 

Nov. 13—Agreed praecipe for record filed. 

Nov. 22—Certified copy of order from U.S. Cir. 
Ct. of Appeals, 9th Ct. extending time to 
Dec. 30, 1944 to prepare & transmit rec- 
ord filed. [1*] 


*Page numbering appearing at top of page of original certified 
Transcript of Record. 
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APPEARANCES 
For Taxpayer: 


THOMAS A. J. DOCKWEILER, Esq., 
JAMES W. BONTEMS, C.P.A. 


For Comm’r: 


BYRON M. COON, Esq. 


Docket No. 109273 


GERTRUDE H. GAYLORD, 


Petitioner, 
V. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DOCKET ENTRIES 

1941 

Nov. 26—Petition received and filed. Taxpayer 
notified. Fee paid. 

Nov. 26—Copy of Petition served on General Coun- 
sel. 

1942 

Jan. 2—Answer filed by General Counsel. 

Jan. 2—Request for hearing in Los Angeles filed 
by General Counsel. 

Jan. 7—Notice issued placing proceeding on Los 
Angeles, Cal., calendar. Service of an- 
swer and request made. 

1943 

eb. 18—Hearing set March 29, 1943, in Los An- 
celes, California. 


Comm’r of Internal Revenue O 


1943 

Mar. 17—Application for subpoena to Bruce I. 
Bassett, Paul B. Martin, Mrs. Dyson 
Jackson, Harry I. Hudson and Jacob 
Braufman filed by General Counsel. 
3/17/43 subpoenas (5) issued. 

Apr. 2,3—Hearing had before Judge Turner on 
merits. Submitted. Appearance of James 
W. Bontems. C.P.A. filed. Petitioner’s 
brief due 6/2/43. Respondent’s 7/2/43— 
petitioner's reply 7/17/48. 

Apr. 12—Stipulation re exhibits filed at Los An- 
gcles. 

Apr. 20—Transcript of hearing of April 2 and 3, 
1943 filed. 

Jun. 2—Brief filed by taxpayer. 6/2/43 copy 
served. 

Jul. 2—Reply brief filed by General Counsel. 

Aug. 2—Motion for leave to file reply bref, reply 
brief lodged, filed by taxpayer. 8/2/43 
eranted. 

Aug. 5—Copy of motion and replv brief served 
on General Counsel. 

1944 

Feb. 18—Findings of Fact and opinion rendered, 
Turner, J. Div. 8. Deeision will be en- 
tered under Rule 50. 2/18/44 copy 
served. 

Mar. 17—Motion for reconsideration of decision 
promulgated 2/18/44 filed by taxpayer. 
3/18/44 denied. 

May 17—Computation for entry of decision filed by 
General Counsel. 
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1944 

May 17—Hearing set 6/21/44 on settlement. 

Jun. 19—Consent to settlement filed by taxpayer. 
Jul. 14—Decision entered, Bolon B. Turner J. Div. 
8. 

Motion to fix amount of bond filed by tax- 


sep. 20 
payer. 9/25/44 order fixing amount of 
bond in the amount of $12,500.00 entered. 

Oct. 2—Bond in the amount of $12,500.00 approved 
and ordered filed. 

Oct. 11—Petition for review by U. 8S. Cireuit 
Court of Appeals, 9th Cireuit, with as- 
signments of error filed by taxpayer. 

Oct. 11—Proof of service filed by taxpayer. 

Nov. 13—Agreed statement of evidence filed. 

Nov. 1[3—Agreed praecipe for record filed. 

Nov. 22—Certified copy of order from U. 8S. Cir. 
Ct. of Appeals, 9th Ct. extending the time 
to 12/30/44 to prepare and transmit ree- 
ord filed. [2] 


United States Board of Tax Appeals 
Docket No. 109138 
GHORGE 8S. GAYLORD, 
Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 
PETITION 


The above named petitioner hereby petitions for 
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a redetermination of the deficiency set forth by the 
conunissioner of Internal Revenue in Ins notice of 
deficiency LA:IT:90D:PbB. dated Sep 17 1941, and 
as a basis of lis proceeding alleges as follows: 

|. The petitioner is an individual with his resi- 
dence at No. 6389 Rosemont Avenue, Pasadena, 
Califorma. The returns for the pemods here im- 
volved were filed with the Collector for the Sixth 
District of California at Los Angeles, California. 

2. The notice of deficiency (a copy of which 1s 
attached and marked Exhibit A) was mailed to the 
petitioner on the 17th day of September, 1941. 

3. The taxes in controversy are income taxes for 
[3] the calendar years 1936, 1937, 1938 and 1939 
and mm the amount of $49,518.76. | 

4. ‘The determination of tax set forth in said 
notice of deficieney is based upon the following 
errors: 

(1) The Commissioner of Internal Revenue 
(hereinafter for brevity referred to as ‘‘Commis- 
sioner’) erred in determining that there was or is 
an income tax hability of the petitioner in the sum 
of $27,486.36 or any other sum or amount. what- 
soever on or with respect to the or any income of 
the petitioner for the vear 1936. 

(11) The Commissioner erred in determining 
that there was or is a deficiency of $17,835.82 or 
any other sum or amount whatsoever in or with 
respect to any such tax liability or that there was or 
is any deficiency or unpaid tax or lability therefor 
of the petitioner on or with respect to his income 
for the year 1936. 
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(III) The Commissioner erred in determining 
that there was or is an income tax lability of the 
petitioner in the sum of $21,690.34 or any other sum 
or amount whatsoever on or with respect to the or 
any income of the petitioner for the year 1937. 

(IV) The Commissioner erred in determining 
that there was or is a deficiency of $12,033.50 or 
any other sum or amount whatsoever in or with 
respect to any such tax liability or that there was 
or is any deficiency or unpaid tax or liability there- 
for of the petitioner on or with respect to his in- 
come for the year 1937. [4] 

(V) The Commissioner erred in determining 
that there was or is an income tax liability of the 
petitioner in the sum of $17,188.72 or any other 
sum or amount whatsoever on or with respect to 
the or any income of the petitioner for the year 
1938. 

(VI) The Commissioner erred in determining 
that there was or is a deficiency of $10,442.62 or 
any other sum or amount whatsoever in or with 
respect to any such tax hability or that there was 
or is any deficiency or unpaid tax or liability there 
for of the petitioner on or with respect to his in- 
come for the year 19388. 

(VIT) The Commissioner erred in determining 
that there was or is an income tax liability of the 
petitioner in the sum of $15,533.84 or any other 
sum or amount whatsoever on or with respect to 
the or any income of the petitioner for the rear 
1939. 


(VILL) The Commissioner erred in determinine 
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that there was or is a deficiene¢y of $9,206.82 or any 
other sum or amount whatsoever in or with respect 
to any such tax liability or that there was or is any 
deficiency or unpaid tax or Nability therefor of the 
petitioner on or with respect to his income for the 
year 1939. 

(1X) The Commissioner erred in determining 
that there was or is a total liability of $81,899.26 
or any other sum or amount whatsoever of the peti- 
tioner on or with respect to his income m or for 
the vears 1936, 1937, 1938 and 1939 or any there- 
of. [5] 

(X) The Commissioner erred in determining 
that there was or is a total deficiency of $49,518.76 
or any other sum or amount whatsoever on or with 
respect to the income taxes or any income tax or 
income tax habilitvy of the petitioner on or with 
respect to the income of the petitioner for the years 
1936, 1937, 1938 and 1939 or any of said vears. 

(XI) The Commissioner erred in determining or 
holding that the net income as adjusted for the 
taxable vears 1936, 1937, 1938 and 1939 or for any 
of said vears or any net income for said years or 
any thereof of the trust created by the declaration 
of trust dated November 7, 1935, made by Gcorge 
S. Gaylord and his wife Gertrude H. Gaylord, of 
which trust the petitioner and his said wife are 
first named trustees and their two daughters Mar- 
garet Gaylord Ruppel and Gertrude Gaylord (now 
Gertrude Gaylord Bruee) are two of the bene- 
ficianies of said trust, constitutes or constituted or 
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is or ever was income of the petitioner and his said 
wife or either of them as grantors or grantor un- 
der the provisions of Section 22 (a), 166 and 167 
of the Revenue Acts of 1936 and 1938 and of the 
[nternal Revenue Code or under any of said pro- 
visions, or otherwise, or at all. 

(X11) The Commissioner erred in determining 
or holding that 5/7ths or anv other part of the net 
income of said trust as adjusted for each of the 
years 1936 to 1939, inclusive, or for any of said 
vears, or any net income of said trust should be 
included in the recomputation or compu- [6] tation 
of the petitioner’s taxable net income for the years 
1936 to 1939, inclusive, or for any of said years. 

(XLIL) The Commissioner erred in determining 
or holding that for the purpose of computing the 
capital gains realized by said trust in the years 
1936, 1937, 1938 and 1939 or in any of said vears 
or the capital gains allegedly realized by the peti- 
tioner in the years 1936, 1937, 1938 and 1939 or any 
of said years from the sale of shares of the com- 
mon capital stock of Marathon Paper Mills Com- 
pany the statutory basis for computing gain or Joss 
on each such sale was or is $2.83542 per share in- 
stead of $8.21 per share as stated in the income tax 
returns of said trust filed and in determining the 
statutory basis for computing gain or loss on each 
such share to be any sum or amount whatsoever less 
than $10.988. 

(ATV) The Commissioner erred in determining 
or holding that for the purpose of determining the 
statutory basis for computing gain or loss on each 
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or anv such sale the fair market value of the 4385 
shares or any number of shares of the common 
stock of Menasha Printing and Carton Company 
received by the petitioner on or about August 15, 
1917, or of any of said shares, in exchange for stock 
of Menasha Carton Company was or is $100.00 per 
share or any other sum or amount whatsoever less 
than $296.194 per share. 

(XV) The Commissioner erred in determining 
or holding that while the petitioner's statutory 
basis for gain or loss upon the sale or other dis- 
position of the bonds and [7] stock of Marathon 
Paper Mills Company received by the petitioner on 
or about October 31, 1927, in exchange for 3357 
shares of the common stock of Menasha Printing 
and Carton Company is the same as the petitioner’s 
hasis in the shares given 1m that exchange, such basis 
should be apportioned 53.9967% to the bonds and 
46.033% to the stock received in that exchange or 
should be apportioned at any other percentage than 
54.21% to the bonds or than 45.79% to the stock 
received in that exchange. 

(XVI) The Commissioner erred in determining 
(see Adjustments to Net Income Taxable Year 
Ended December 31, 1936, in said notice of de- 
ficiency) that there was or is additional income in 
the amount of $39,271.98 or any other sum or 
amount whatsoever. 

(X VIL) The Commissioner erred in determining 
(see under same heading in said notice) that there 
was or is Income from trust in the amount of $31,- 
290.73 or any other sum or amount whatsoever. 
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(XVIII) The Commissioner erred in determin- 
ing (see under same heading in said notice) that 
there was or is eapital gain in the amount of 
$7,981.25 or any other sum or amount whatsoever. 

(XIX) The Commissioner erred in determining 
(see under same heading in said notice) that there 
was or is total net income of $92,051.12 or total net 
income adjusted of $91,806.12 or total net income or 
total net income adjusted [8] of or in any other sum 
or amount whatsoever in excess of $52,534.14. 

(XX) The Commissioner erred in determining 
(see Explanation of Adjustment for taxable vear 
ended December 31, 1936, in said notice of de- 
ficiency) that the portion of the income of what the 
Commissioner in his said notice of deficiency refers 
to as the ‘‘Gaylord Trust’’ held to be taxable to 
the petitioner was or is $31,290.73 or any other sum 
or amount whatsoever, and in determining that any 
portion of the income of said Gavlord Trust is tax- 
able to the petitioner. 

(XXL) The Commissioner erred in determining 
(see said Icxplanation of Adjustments in said no- 
tice of deficiency) that there was or is addition to 
income by increase in capital gain in amount of 
$6,749.50 or any other sum or amount whatsoever 
and in determining that there was or is any addi- 
tion to income by or beeause of any inerease in 
capital gain and in determining that there was any 
Increase in capital gain in any sum or amount 
whatsoever. 
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(XXI1L) The Commissioner erred in determining 
that the net income of the trust was or is $45,- 
807.03 or any other sum or amount whatsoever in 
excess of $37,397.93. 

(XXIII) The Commissioner erred in determin- 
ine that 5/7ths or $31,290.73 or any portion or 
amount of the net income of said trust was or is 
taxable to the petitioner. 

(XXIL) The Commissioner erred in determin- 
ing (see Computation of Tax Taxable Year Ended 
December 31, 1936, in [9] said notice of deficiency ) 
that there was or is net income adjusted or other- 
wise in the sum of $91,806.12 or any other sum or 
amount whatsoever in excess of $52,534.14 or a bal- 
ance (surtax net income) in the sum of $88,906.12 
or any other sum or amount whatsoever in excess 
of $49,634.14 or net income subject to normal tax 
in the sum of $88,606.12 or any other sum or 
amount whatsoever in excess of $49,334.14. 

(X XV) The Commissioner erred in determin- 
ing (see said Computation of Tax mm said notice 
of deficiency) that there was or is a normal tax at 
4% on $88,606.12 or on any sum or amount what- 
soever in excess of $49,334.14, or a normal tax of 
$3,944.24 or any other sum or amount whatsoever 
in excess of $1,993.37, or that there was or is surtayx 
on the sium of $88,906.12 or on any other sum or 
amount whatsoever in excess of $49,634.14, or sur- 
tax in the amount of $23,942.12 or any other 
sum or amount whatsoever in excess of $7,601.22, 
or that the correct or any income tax lability er 
the petitioner on or with respect to his income for 
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the calendar year 1936 was or is $27,486.36 or any 
sum or amount whatsoever in excess of $9,574.59, 
or that there is any deficiency of income tax 1n the 
amount of $17,835.82 or any other sum or amonnt 
whatsoever. 

(XNXNV1I). The Commissioner erred im determin- 
ina (see Adjustments to Net Income Taxable Year 
Inded December 31, 1937, in said notice of defi- 
ciency) that there was or is additional meome and 
unallowable deduction or additional [10] income or 
unallowable deduction in the sum of $28,605.02 or 
any other sum or amount whatsoever, or that there 
was or is income from trust taxable to petitioner 
in the sum of $23,623.27 or any other sam Gf 
amount whatsoever, or that there was or is capital 
eain of $4,514.65 or any other sum or amount what- 
soever by way of additional income, or that finan- 
cial expense in the sum of $467.10 or any other sum 
or amount whatsoever should be disallowed, or that 
there was or is total net income of $81,404.49 or a 
total net Income adjusted of $81,159.49 or total net 
income or total net income adjusted of or in any 
other sum or amount whatsoever in excess of $52,- 
OAT. 

(AXXVIT) The Commissioner erred in. deter- 
mining (see Explanation of Adjustments for tax- 
able year ended December 31, 1937, in said notice 
of deficiency) that $23,623.27 is taxable to the peti- 
tioner as income of said Gaylord Trust and in de- 
termining that any income of said Gaylord Trust 
is taxable to the petitioner. 


(XAVITL) The Commissioner erred in deter- 
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mining (see said Explanation of Adjustments in 
said notice of deficiency) that there was or is ad- 
dition to income of said trust by increase in capital 
gain in the sum of $2,576.80, or by any increase in 
any capital gain or in any sum or amount what- 
soever, and that the net income of trust as adjusted 
or otherwise was or 1s $33,072.58 or any sum or 
amount whatsoever in excess of $30,498.78. 

(XXIXN) The Commissioner erred in deter- 
mining that [11] 5/7ths or any part of the net 
income of said trust was or is taxable to the petition- 
er or that the sum of $23,625.27 or any other sum or 
amount whatsoever of the net income of said trust as 
adjusted or of any net income of said trust or of any 
income of said trust was or is taxable to the peti- 
tioner. 

(XXX) The Commissioner erred in determin- 
ing or holding that the deduction of $517.10 claimed 
in the petitioner’s return for attorney's fees should 
be disallowed as to $467.10 or in any other sum or 
amount whatsoever or that the sum of $467.10 re- 
ferred to in said notice of deficiency was or is not 
an expense incurred in carrying on a trade or 
business within the meaning of Section 23a of 
the Revenue Act of 1936 or that such amount is 
not an allowable deduction. 

(XX XI) The Commissioner erred in determin- 
ing (see Computation of Tax Taxable Year Ended 
December 51, 1937, in said notice of deficiency ) 
that the petitioner’s net income for or with respect 
to the calendar vear 1937 as adjusted or otherwise 
was or is $81,159.49 or any other sum or amount 
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whatsoever in excess of $52,554.47 or that the bal- 
ance (surtax net income) was or is ¥78,259.49 or 
any other sum or amount whatsoever in excess of 
$49,654.47 or that the net income subject to normal 
tax was or is $77,959.49 or any other sum or amount 
whatsoever in excess of $49,354.47. 

(XXXII) The Commissioner erred im _ deter- 
mining (see said Computation of ‘Pax in said notice 
of deficiency) that petitioner was or is hable for 
normal tax at 4% on $77,959.49 or any other sum 
or amount whatsoever in excess of $49,354.47 [12] 
or that the petitioner was of is liable for normal 
tax in the amount of $3,118.38 or anv other sum or 
amount whatsoever in excess of $1,974.18 or that 
the petitioner is hable for surtax on $78,259.49 or 
on any other sum or amount whatsoever in excess of 
$49,054.47 or that there was or is surtax in the 
amount of $18,581.96 or any other sum or amount 
Whatsoever im excess of $7,525.71 or that the total 
tax is $21,700.34 or any other sun or amount 
whatsoever in excess of $9,499.89 or that the correct 
income tax Hability was or is $21.690.34 or any 
other sum or amount whatsoever in excess of 
$9,489.89 or that there is deficiency of income tax 
in the amount of $12,033.50 or anv other sum or 
amount whatsoever or that there is any deficieney 
in any amount whatsoever for or with respect to 
any tax on any income of the petitioner for, in or 
with respect to the year 1937. 

(XXATIT) The Commissioner erred in deter- 
mining (see Adjustments to Net Income Taxable 
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Year Ended December 31, 1938, in said notice of 
deficiency) that there was or is additional mcome 
and unallowable deductions or additional income or 
any unallowable deduction or deductions in the 
total sum of $382,510.65 or any other sum or amount 
whatsoever in excess of $491.82 and in determining 
that there was or is income from trust taxable to 
petitioner in the sum of $18,074.66 or any other 
sum or amount whatsoever or any imcome from 
any trust taxable to the petitioner and in deter- 
mining that there was or 1s any long-term capital 
gain in the sum of &8,868.06 or any other sum or 
amount whatsoever taxable as additional [13] in- 
come to the petitioner and in determining that loss 
in the amount of $5,076.11 or any part thereof 
should be disallowed. 

(XXXIV) The Commissioner crred in deter- 
mining that there was or is net income adjusted 
or otherwise in the amount of $75,146.75 or any 
other sum or amount in excess of $43,127.92. 

(XXXV) The Commissioner erred in deter- 
mining (see Explanation of Adjustments for Tax- 
able Year Ended December 31, 1938, in said notice 
of deficiency) that $18,074.66 or any part thereof or 
any other sum or amount whatsoever is taxable to 
the petitioner as income of said Gaylord Trust and 
in determining that anv income of said Cavlord 
Trust in or for the calendar vear 1938 is taxable 
to the petitioner, and in determining that the de- 
duction of $15,899.86 for amount distributable to 


beneficiaries or any part of said sum or amount 
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should be disallowed, and in determining that there 
was or is increase in long-term capital gain in the 
sum of $2,687.29 or any increase in any capital gain 
in anv sum or amount whatsoever, and in determin- 
ing that the loss of $5,076.11 claimed by the petition- 
er or any part thereof should be disallowed, and in 
determining that the net income of trust as adjusted 
was or is $25,304.53 or any other sum or amount 
whatsoever in exeess of $1,641.27. 

(NNXVI) The Commissioner erred in de- 
termining that the petitioner was hable for 5/7ths 
or any proportion or part whatsoever of the income 
of said Gavlord Trust for, [14] m or with respect 
to the calendar year 1938 or that 5/7ths or any 
proportion whatsoever of the income of said trust 
was or is the portion of the petitioner or that the 
petitioner was or is hable for $18,074.66 net income 
of said trust or any part thereof or any income 
from said trust. 

(XAXVIT) The Commissioner erred in deter- 
mining or holding (see said Explanation of <Ad- 
justments in said notice of deficiency) that no de- 
ductible loss was sustained by reason of the dem- 
olition of the building in Santa Monica, Califor- 
ma, referred to in the return of income of said 
trust for the calendar year 1938 and referred to 
in said notice of deficiency and that no deductible 
loss in the sum of $5,076.11 was sustained by peti- 
tioner by reason of the demolition of said build- 
ing in said year. 

(XXXVIIL) The Commissioner erred in de- 
termining (see said Explanation of Adjustments 
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in said notice of deficiency) that the amount. of 
$5,076.11 dedueted in the petitioner’s return = of 
his income for the calendar vear 1938 as represent- 
ing his proportionate share of loss sustained in that 
year by reason of the voluntary demolhtion of a 
building in Santa Monica, California, should be dis- 
allowed. 

(XXXIX) The Commissioner erred in deter- 
mining (see Computation of Tax Taxable Year 
Ended December 31, 1938, in said notice of de- 
ficiency) that there was or is net income adjusted 
or otherwise in the sum of $75,146.75 or any other 
sum or amount whatsoever in excess of $43,127.92, 
or that there was or is a balance (surtax net in- 
come) in the sum [15] of $72,646.75 or any sum 
or amount whatsoever in excess of $40,227.92, or 
that there was or is net income subject to normal 
tax in the sum of $72,346.75 or any other sum or 
amount whatsoever in excess of $39,927.92. 

(XL) The Commissioner erred in determining 
(see said Computation of Tax in said notice of de- 
ficiency) that there was or is normal tax at 4% on 
$72,346.75 or on any other sum or amount what- 
soever in excess of $39,927.92 or normal tax in 
the sum of $2,893.87 or any other sum or amount 
whatsoever in excess of $1,597.12, or that there was 
or is surtax on $72,646.75 or on any other sum or 
amount whatsoever in excess of $40,227.92 or surtax 
in the amount of $15,998.10 or any other sum or 
amount whatsoever in excess of #5,174.70 or total 
tax under Sections 11 or 12 or either thereof in 
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the sum of $18,891.97 or any other sum or amount 
whatsoever in excess of $6,771.82. 

(XLI) The Commissioner erred in determining 
(see said Computation of Tax in said notice of 
deficiency) that under alternative tax Section 117 
(c) (1) Revenue Act of 1938 there was or is net 
income adjusted or otherwise in the amount of 
$75,146.75 or any other sum or amount whatsoever 
in excess of $43,127.92, or that there was or 1s 
net long-term capital gain in the amount of $45,- 
599.04 or any other sum or amount whatsoever 
in excess of $36,731.86 or that there was of is 
ordinary net income in the amount of $29,547.21 or 
any other sum or amount whatsoever in [16] ex- 
cess of $6,396.06 or that there was or is balance 
(surtax net income) in the sum of $27,047.21 or 
any other sum or amount whatsoever in excess 
of $3,596.06, or that there was or is net mecome 
subject to normal tax in the sum of $26,747.21 or 
any other sum or amount whatsoever in excess of 
$3,996.06 or that there was or is normal tax at 
4% on $26,747.21 or on any other sum or amount 
whatsoever in excess of $3,596.06 or normal tax 
in the sum of $1,069.89 or any other sum or amount 
whatsoever in excess of $143.84, or that there was 
or is surtax on $27,047.21 or on any other sum or 
amount whatsoever or surtax in the amount of 
$2,438.97 or any other sum or amount whatsoever, 
that there was or is partial tax in the sum of 
$3,508.86 or any other sum or amount whatsoever 
in excess of $143.84 or that 30% of net long-term 
capital gain was or is $13,679.86 or any sum or 
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amount whatsoever in excess of $11,019.44 or that 
alternative tax or correct income tax lability was 
or is $17,188.72 or any other sum or amount what- 
soever in excess of $6,746.10. 

(XLII) The Commissioner erred in determin- 
ing (see said Computation of Tax in said notice 
of deficiency) that there was or is deficiency of 
income tax in the sum of $10,442.62 or any other 
sum or amount whatsoever on or with respect to the 
income of the petitioner for the calendar year 1938. 

(XLIII) The Commissioner erred in determin- 
ing (see Adjustments to Net Income Taxable Year 
Ended December 31, 1939, in said notice of de- 
ficiency) that there was or [17] 1s additional in- 
come and unallowable deductions or additional in- 
come or any unallowable deductions or deduction 
in the sum of $29,783.52 or any sum or amount 
whatsoever in excess of &1,016.69, or that there 
was or is income from trust taxable to the peti- 
tioner of $15,002.94 or any other sum or amount 
whatsoever or any income from any trust whatso- 
ever taxable to the petitioner or that there was or 
is long-term capital gain of $5,907.89 or any other 
sum or amount whatsoever, or that farm loss of 
$3,456.00 or any part thereof should be disallowed, 
or that storm loss of $1,400.00 or any part thereof 
should be disallowed, or that there was or is net 
income adjusted or otherwise of $70,922.89 or anv 
other sum or amount whatsoever in’ excess of 
$42,156.06. 
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(XLIV) ‘The Commissioner erred in determin- 
ing (see Explanation of Adjustments for taxable 
year ended December 31, 1939, in said notice of 
deficiency) that $18,002.94 of the income of said 
Gaylord Trust or any part of said sum or of any 
income of said trust was or is taxable to the peti- 
tioner, and in determining that deduction of $22,- 
465.39 for amount distributable to beneficiaries or 
any part of said sum should be disallowed, and 
in determining that there was or is Imérease mM 
long-term capital gain in amount of $1,074.92 or 
any other sum or amount whatsoever or any in- 
crease in any long-term capital gain whatsoever, 
and in determining that the net income of trust 
as adjusted was or is the sum of $25,204.12 or 
any other sum or amount what- [18] soever in 
excess of $1,663.81. 

(XLV) The Commissioner erred in determin- 
ing (see said Explanation Of Adjustments in said 
notice of deficiency) that 5/7ths or any part or por- 
tion of the net or any income of said Gaylord Trust 
was or is taxable to the petitioner and in determin- 
ing that $18,002.94 or any part thereof was or is 
taxable to the petitioner. 

(XLVI) The Commissioner erred in determin- 
ing (see said Explanation Of Adjustments in said 
notice of deficiency) that a deduction of $4,320.00 
which was taken by the petitioner for loss sustained 
in the taxable year 1939 by reason of 432 pear trees 
valued at $10.00 each having been voluntarily pulled 
in 1939 to make room for more profitable crops and 
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livestock should be disallowed or that any part of 
said sum claimed by the petitioner as a deduction 
should be disallowed and in determining that loss 
in the amount of 4864.00 only should be allowed 
and that said sum of $4,320.00 was or is not a de- 
duectible loss. 

(XLVII) The Commissioner erred in deternin- 
ing (see said Explanation Of Adjustments in said 
notice of deficiency) that the deduction of $2,650.00 
taken and claimed by the petitioner in his return 
as representing his one-half of a loss of $5,300.00 
which resulted from destruction by storm of orna- 
mental trees on residence property owned by the 
petitioner and his wife Gertrude H. Gaylord should 
be disallowed and in allowing only $1,250.00 of said 
deduction of $2,650.00 so taken and claimed by the 
petitioner. [19] 

(AXLVIII) The Commissioner erred in deter- 
mining (see Computation Of Tax Taxable Year 
Ended December 31, 1939, in said notice of defi- 
ciency ) that net income adjusted or otherwise was or 
is $70,922.89 or any other sum or amount whatso- 
ever in excess of $42,156.06, and in determining 
that there was or is balance (surtax net income) of 
$68,422.89 or any other sum or amount whatsoever 
in excess of $39,656.06, and in determining that net 
income subject to normal tax was or is $68,122.89 
or any other sum or amount whatsoever in excess 
of $39,356.06. 

(XLIX) The Commissioner erred in determin- 
ing (see said Computation Of Tax in said notice 
of defimeney) that there was or is normal tax at 
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4% on $68,122.89 or on any other sum or amount 
whatsoever in excess of $39,356.06 or that there 
was or is normal tax of $2,724.92 or any other sum 
or amount whatsoever in excess of $1,574.24 or that 
there was or is surtax on $68,422.89 or on any other 
sum or amount whatsoever in excess of $39,656.06 
or that there was or is surtax of $14,181.84 or sur- 
tax in any other sum or amount whatsoever in ex- 
cess of $5,037.45 or that there was or is total tax 
under Sections 11 and 12 or either thereof in the 
sum of $16,906.76 or any other sum or amount what- 
soever in excess of $6,611.69. 

(L.) The Commissioner erred in determining 
(see said Computation Of Tax in said notice of de- 
ficiency) that under alternative tax, Section 117 
(c) (1) LR.C. there was or is net income adjusted 
or otherwise of $70,922.89 or any [20] other sum 
or amount in excess of $42,156.06, and in determin- 
ing that there was or is net long-term capital gain of 
£35,602.44 or any other sum or amount whatsoever 
in excess of $29,694.55, and in determining that 
there was or is ordinary income in the sum of $85,- 
320.45 or any other sum or amount whatsoever in 
excess of $12,461.51, and in determining that there 
was or is balance (surtax net income) of $32,820.45 
or any other sum or amount whatsoever in excess 
of $9,961.51, and in determining that there was or 
is net income subject to normal tax of $32,520.45 or 
any other sum or amount whatsoever in exeess of 
£9,.661.51, 

(LI) The Commissioner erred in determining 
(see said Computation Of Tax in said notice of de- 
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ficiency) under said alternative tax that there was 
or is normal tax at 4% on $32,520.45 or on any sum 
or amount whatsoever in excess of $9,661.51 or that 
there was or is normal tax at 4% in the amount of 
$1,300.82 or any other sum or amount whatsoever in 
excess of $386.40 or that there was or is surtax on 
$32,820.45 or on any other sum or amount whatsoever 
in excess of ¥9,961.51 or that there was or is surtax 
in the amount of $3,552.29 or any other sum or 
amount whatsoever in excess of $297.69 or that there 
Was or is partial tax of $4,853.11 or any other sum or 
amount whatsoever in exeess of *684.15 or that 30% 
of net long-term capital gain was or is $10,680.73 
or anv other sum or amount whatsoever in excess 
of $8,908.37 or that there was or is alternative tax 
or correct income tax hability of $15,582.84 or any 
other sum or amount [21] whatsoever in excess of 
$9.592.52 

(LII) ‘The Commissioner erred in determining 
(see said Computation Of Tax in said notice of de- 
ficiency) that there was or is deficiency of income 
tax of $9,206.52 or any sum or amount whatsoever, 
and in determiming that there was any deficiency of 
Income tax of any amount for, on or with respect 
to the income of the petitioner in or for the calendar 
year 1939. 

». The faets upon which the petitioner relies 
as the basis of this proceeding are as follows: 

(a) The trust mentioned and referred to in 
said notice of deficiency and which is sometimes 
described in said notice as the Gaylord Trust was 
and is a trust originally created and provided for 
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in that certain declaration of trust dated the 7th 
day of November, 1935, wherein the petitioner 
George S. Gaylord and his said wife Gertrude H. 
Gaylord are named and referred to as trustees, 
which said declaration of trust was recorded Sep- 
tember 28, 1937, in the office of the County Recorder 
of Los Angeles County, California, in Book 15288 
at Page 94 of Official Records of said County. Said 
declaration of trust was also filed for record im the 
office of the Clerk of the County Court, Cameron 
County, Texas, on the 29th day of January, 23n6; 
and recorded February 1, 1938, in Deed Record of 
said county, Volume 277 on pages 593-9, and was 
also filed for record in the office of the Clerk, County 
Court, Hidalgo County, Texas, March 18, 1938, [22] 
and recorded March 24, 1938, in Volume X, pages 
994-600, of the Miscellaneous Records of said 
county, and was also filed for record in the office of 
the County Clerk, Potter County, Texas, June 22, 
1938, and recorded June 23, 1938, in Deed Records 
of said county in Volume 282 on page 106, and was 
also filed for record in the office of the County Clerk, 
Jim Wells County, Texas, December 16, 1938, and 
recorded December 29, 1938, in Deed Records of 
said county in Volume 64 on pages 348-355. At 
tached hereto, marked Exhibit B, and hereby re- 
ferred to and made a part hereof is a full and true 
copy of said declaration of trust and reference is 
hereby made to said declaration of trust for all par- 
ticulars thereof and of the trust therein provided 
for. Said trust and declaration thereof are and 
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have always been absolutely irrevocable and = un- 
changeable by said George 8. Gaylord and Gertrude 
H. Gavlord or by either of them or by any other per- 
son or party whomsvever, and there is not and has 
never been anv power of revocation, change or 
modification of said trust or of any provision there- 
of reserved in any manner either in said declaration 
of trust or otherwise to said George 8S. Gaylord and 
Gertrude H. Gaylord or either of them or to any 
other person or party whomsoever. [In connection 
with the creation of said trust and as a part of the 
same transaction the petitioner George S. Gavlord 
made and personally signed and executed under his 
oath a gift tax return for the calendar year 1935, 
on Form 709 'Preasury [23] Department Internal 
Revenue Service, which said return was so verified 
by him under date of February 3, 1936, before Alice 
IF. Jackson, a notary public in and for the County 
of Los Angeles, State of California, and filed in the 
office of the United States Collector of Internal 
Revenue at Los Angeles, California, on March 10, 
1936. Said return included and covered the peti- 
tioner George 8. Gavlord’s contribution to said 
trust of the 5000 shares of the common ¢apital stock 
of Marathon Paper Mills Company mentioned in 
said declaration of trust. In said return the peti- 
tioner declared that the gift represented by said con- 
tribution was made ‘‘ By the creation of an irrevo- 
cable trust for the benefit of another’’ and there 
was at the same time filed in said office with said 
return and as a part thereof a copy of said declara- 
tion of trust. The petitioner upon so filing his said 
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return with said copy of said declaration of trust, 
with said Collector of Internal Revenue, and at the 
same time the returm was so filed, paid a gift tax 
in the amount of $2,531.27 on gifts referred to in 
said return and which included the petitioner's gift 
of said 5000 shares to said trust. Thereafter and 
under date of December 28, 1936, the petitioner 
paid to said Collector an additional gift tax of €96.- 
05 assessed on said return. Attached hereto, marked 
xhibit D, and hereby referred to and made a part 
hereof is a copy of said gift tax return. Similarly 
in connection with the creation of said trust and as 
a part of the same transaction said [24] Gertrude 
H. Gaylord made and personally signed and exe- 
cuted under her oath a gift tax return for the cal- 
endar year 1935 on Form 709 Treasury Depart- 
ment Internal Revenue Service, which said return 
was so verified by her under date of September 3, 
1936, before Ahee I. Jackson, a notary pubhe in 
and for the County of Los Angeles, State of Cali- 
fornia, and filed in the office of said Colleetor on 
March 10, 1936. Said return included and covered 
said Gertrude H. Gaylord’s contribution to said 
trust of 2000 shares of the common capital stoek of 
Marathon Paper Mills Company mentioned in said 
declaration of trust. In said return said Gertrude 
If, Gaylord similarly deelared that the gift repre- 
sented by said contribution was made ‘* By the erea- 
tion of an irrevocable trust for the benefit of an- 
other’’, and there was at the same time filed in said 
office with said return and as a part thereof a copy 
of said declaration of trust. Attached hereto, 
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marked Exlibit EK, and hereby referred to and made 
a part hereof is a copy of said eift tax return of 
said Gertrude H. Gavlord. The only trust to which 
said gift tax returns could or did refer was said 
trust so originally created by the hereimbefore men- 
tioned declaration of trust. Long before any ques- 
tion, issue or controversy was raised by any tax 
authority respecting said trust the petitioner George 
S. Gaylord and said Gertrude H. Gaylord, his wife, 
upon advice of counsel and out of an abundance of 
caution, signed and executed a certain Declaration 
Being A Part Of A Certain [25] Declaration Of 
Trust Dated November 7, 1935, which was dated 
November 7, 1935, and was acknowledged and sworn 
to by said George S. Gaylord and Gertrude H. 
Gaylord under date of March 27, 1940, before J. C. 
Humphreys, a notary public in and for the County 
of Los Angeles in the State of California. Said 
Declaration Being A Part Of A Certain Declara- 
tion Of Trust Dated November 7, 1935, was re- 
corded in the office of the County Recorder of Los 
Angeles County, Califorma, on March 28, 1940, in 
Book 17245 at Page 350 of Official Records of said 
county. Attached hereto, marked Exhibit C, and 
hereby referred to and made a part hereof is a full 
and true copy of said Declaration Being A Part Of 
A Certain Declaration Of Trust Dated November 
7, 1935. Said trust was created under and pursu- 
ant to a mutual understanding and agreement had 
between said George S. Gaylord and Gertrude H. 
Gaylord, his wife, prior to the execution of the 
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above mentioned declaration of trust dated the 7th 
day of November, 1935, in and by which understand- 
ing and agreement it was understood and agreed 
by and between said George 8. Gaylord and Ger- 
trude H. Gaylord that if said George 8. Gaylord 
would contribute to an irrevocable trust to be ¢re- 
ated and provided for the uses and purposes and 
upon the terms and conditions set forth im said 
declaration of trust said 5000 shares of the capital 
stock of Marathon Paper Mills Company owned by 
him as his separate property, such shares to be a 
part of the trust estate to be provided for m said 
trust, said [26] Gertrude H. Gaylord would eontrib- 
ute to such trust as a part of such trust estate in 
trust for the same uses and purposes and upon the 
same terms and conditions the above mentioned 
2000 shares of the common capital stock of Mara- 
thon Paper Mills Company owned by her as her 
separate property and that if she would make such 
contribution of said 2000 shares so owned by her 
said George 8. Gaylord would make such eontribu- 
tion of said 5000 shares so owned by him and that 
said trust was to be absolutely and at all times and 
under all circumstances irrevocable by any person 
or party whomsoever or whatsoever. Under and 
pursuant to said mutual understanding and agree- 
ment between said George 8S. Gavlord and Gertrude 
H. Gaylord said declaration of trust was executed by 
them and he contributed to said trust said 5000 
shares and she contributed to said trust said 2000 
shares. ‘There was a good and valuable considera- 
tion passing from her to him for his execution of 


Comm’r of Internal Revenuc 31 


said declaration of trust and his contribution of said 
stock to said trust and his joing im said trust. 
There was likewise a good and valuable considera- 
tion passing from him to her for her execution of 
said declaration of trust and her contribution of 
her said stock to said trust and her joining in said 
trust. Said trust was not created without a valuable 
consideration passing to each of the trustors therein 
named. At the time said George S. Gaylord and 
Gertrude H. Gaylord executed said declaration of 
trust and at all times during the years 1936, 1937, 
1938 [27] and 1939 they had no knowledge of any 
law which would make or render or purported to 
make or render said trust in any manner or at any 
time revocable or the income thereof or any part 
thereof taxable to the trustors or either of them. 
At the time of the execution in the year 1935 of 
said declaration of trust and prior thereto and at 
all times since said execution of said declaration of 
trust it has always been the unaltered and firm 
mutual desire, understanding, agreement, assump- 
tion and behef of said trustors and trustees George 
S. Gaylord and Gertrude H. Gavlord that said 
trust was and is absolutely irrevocable by them or 
by either of them or by any person or party whom- 
soever or whatsoever at any time or in any manner 
whatsoever. At all times since said execution in 
1935 of said declaration of trust said George S. 
Gaylord and Gertrude H. Gaylord have aeted on 
said agreement, understanding, assumption and be- 
hef that said trust was so absolutely irrevoeable. 
No question has ever been raised nor can legiti- 
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mately be raised now as to the ever unchanged and 
firm intent at all times of said George 8. Gaylord 
and Gertrude H. Gaylord to ereate pursuant to 
their mutual understanding and agreement an irrey- 
ocable trust on the terms, conditions and provi- 
sions set. forth in said declaration of trust. The in- 
tent of said George 8. Gavlord and Gertrude H. 
Gaylord that the trust created and provided for in 
said declaration of trust should forever be irrev- 
ocable preceeded the creation of said trust. was 
present when said trust was [28] formed and has 
at all times remained the same and unchanged. 

(b) None of the income of or from the trust 
hereinbefore mentioned and referred to, either for 
any of the years 1986, 1987, 1938 or 1939, or other- 
wise, 18 or ever has been income of the peitioner 
George 8. Gaylord or said Gertrude H. Gaylord, his 
wife, in his or her individual or personal capacity, 
or income in whieh he or she has or ever had any 
beneficial right, title, interest or estate whatsoever. 
The whole of the net income of and from said trust 
in or for said years 1936, 1937, 1938 and 1939 was 
the property of and belonged to and was taxable 
to Margaret Gaylord Ruppel and Gertrude Gaylord 
Bruce, the first named beneficiaries in and under 
said trust, in equal shares. There is no law or law- 
ful or valid regulation whatsoever under or pursu- 
ant to which any of the aforementioned ineome ean 
be considered or treated as income of the petitioner 
George 5S. Gaylord and said Gertrude H. Gaylord, 
his wife, or either of them, in their respective per- 
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sonal or individual capacities, or under or pursuant 
to which they are or either of them is or they or 
either of them can be made hable or charged for or 
assessed with any income tax on any of said income. 
Under the law all of said income for income tax 
purposes belongs to and is chargeable to the two 
first named beneficiaries of said trust, the above 
named Margaret Gavlord Ruppel and Gertrude 
Gavlord Bruce, in equal shares, and not to the peti- 
tioner said George 8. Gavlord and said Gertrude H. 
[29] Gaylord, his wife, or to either of them. There 
is no provision for any accumulation of any of the 
income of said trust but all of the income of said 
trust must be paid, distributed or apphed to or for 
the beneficiaries of said trust, either monthly, 
quarterly or semi-annually, but in any event annual- 
lv. Neither said George 8S. Gavlord nor his wife 
Gertrude H. Gaylord can at any time use or enjoy 
or be entitled to any of said income or participate 
therein. 

(¢) Said two first named beneficiaries of said 
trust, Margaret Gaylord Ruppel and Gertrude Gay- 
lord Bruce (named in said declaration of trust as 
Gertrude Gaylord), are the daughters of the peti- 
tioner George 8S. Gaylord and said Gertrude H. 
Gaylord, his wife. Said Margaret Gaylord Ruppel 
was born on November 10, 1904, and said Gertrude 
Gaylord Bruce was born May 31, 1916.) Hach of 
said beneficiaries has lawful issue now living. Said 
Margaret Gaylord Ruppel has two children now liv- 
ing, to-wit, a daughter Barbara Brunker, who is 
over the age of sixteen (16) years, she havine been 
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born October 14, 1925, and a son Robert Henry 
Brunker, who is over the age of thirteen (13) years, 
he having been born June 3, 1928. Said Gertrude 
Gaylord Bruce has one child living, to-wit, a 
daughter Ann Bruce, who is over the age of three 
(3) years, she having been born April 20, 1938. 
Said Margaret Gaylord Ruppel and Gertrude Gay- 
lord Bruce now have and have had at all times since 
the inception of said trust in 1935 and each of them 
[30] now has and at all said times has had present 
existing and equal beneficial interests in said trust 
and the estate thereof and are the full owners of 
said trust, subject only in the event of non-survival 
to May 31, 1946 (when said Gertrude Gaylord Bruce 
will attain the age of thitry (380) vears and the 
trust then in any case terminate) to being divested 
in favor of issue. Said Barbara Brunker, Robert 
Henry Brunker and Ann Bruce are such issue now 
living. 

(d) Under said declaration of trust there is 
neither reserved to said George S. Gaylord nor has 
he ever had thereunder nor does he now have any 
beneficial right, title, interest or estate whatsoever 
in, to or with respect to any of the principal or cor- 
pus of the estate of said trust. 

(ec) Mach of said beneficiaries of said trust 
Margaret Gaylord Ruppel and Gertrude Gaylord 

sruce rendered and filed with said Collector of In- 
ternal Revenue, at Los Angeles, California, her in- 
dividual income tax returns of her income for said 
years 1936, 1987, 1938 and 1939, respectively, in 
which returns she included all of her one-half of the 
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net income of said trust for the appropriate year, 
and paid her individual income taxes on said in- 
ORBLE. 

(f) Said declaration of trust shows on its face 
that it was intended to be operative under laws of 
jurisdictions other than California. Upon informa- 
tion and behef the petitioner alleges that under the 
law of every jurisdiction in the United States out- 
side of the State of California the trust set forth 
in said declaration of trust [81] in the form in 
which the same is set forth was at all times since 
the inception of said trust and is absolutely irrevo- 
eable. Said trust is also irrevocable under the laws 
of the State of California. 

(¢) During the year 1938 the trustees of said 
trust invested over $94,000.00 of the principal or 
corpus of said trust in, and by way of purchase of, 
certain real property in the State of Texas for said 
trust and as a part of the estate thereof, which said 
real property ever since has been and is now owned 
and held by said George 8. Gaylord and Gertrude 
H. Gaylord as trustees of said trust for the benefit 
of said trust and the beneficiaries thereof. In con- 
nection with such investments and purchases and 
the operations of said trustees on behalf of said 
trust in the State of Texas said declaration of trust 
was recorded in the year 1938 in the offices of the 
clerks of the county courts of Cameron, Hidalgo, 
Potter and Jim Wells Counties, Texas, respectively, 
as hereinbefore set forth. Ineluded in the net in- 
come of and from said trust for the years 1938 and 
1939 referred to in said notice of deficiency were 
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and are the following net rents from said real 
property in said State of Texas, to-wit: In and for 
said year 1938 $3,859.95 and in and for said year 
1939 $6,370.67. Upon information and belief the 
petitioner alleges that under the law of Texas said 
trust always was and is irrevocable and all of said 
income was and is wholly the property of said bene- 
ficiarics Margaret Gaylord Ruppel and Gertrude 
(327) Gaylord Bruce, in equal shares, and that nei- 
ther the petitioner nor his wife Gertrude Gaylord 
is entitled to have or enjoy any of said income. 

(nh) All of the 7000 shares of the capital stock 
of Marathon Paper Mills Company, a Wisconsin 
corporation, mentioned in said declaration of trust 
were sold and delivered by said trustees in Chicago, 
Illinois, and/or in the State of New York. Upon 
information and belief the petitioner alleges that 
said trust always was and is irrevocable in the 
States of Illinois and New York. 

(i) All of the cash funds of said trust in the 
years 1936, 1937 and 1938 were kept on deposit in 
the names of said George S. Gaylord and Gertrude 
H. Gaylord, as trustees under Declaration of Trust 
dated November 7, 1935, with Harris Trust and 
Savings Bank in Chicago, Nlinois, and in the vears 
1939, 1940 and 1941 all of the bank accounts of said 
trustees, as trustees of said trust, were kept with 
said Harris Trust and Savings Bank in Chicago, 
Illinois, and with Bankers Trust Company, of 16 
Wall Street in the City of New York, in the State 
of New York. 
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(j) Said 7000 shares of the capital stock of 
Marathon Paper Mills Company were acquired with 
some bonds in a non-taxable exchange October 31, 
1927, in which exchange the petitioner George S. 
Gavlord exchanged 3357 shares of the stock of 
Menasha Printing and Carton Company (a corpo- 
ration merged or consolidated with Marathon Paper 
Mills [83] Company (a corporation merged or con- 
solidated with Marathon Paper Mills Company 
October 31, 1927) for 6728 shares of common stock 
and $1,038,000.00 (face value) in bonds of Marathon 
Paper Mills Company. In determining the basis 
For said 5357 shares of Menasha Printing and Car- 
ton Company stock used as the basis for the stock 
and bonds so acquired in Marathon Paper Mills 
Company the Commissioner erred by disregarding 
two important transactions, hereinafter mentioned, 
affecting the basis of this stock. Commencing in 
1928 the petitioner George 8S. Gaylord sold some of 
such bonds so acquired, using a basis of $251.99 for 
each bond in reporting such sales transactions in 
his subsequent returns of income for each of the 
years in which such sales were made, that is, 1928, 
1929, 1990, Wet, 1932, 1933, 1934 and 1935, This 
basis was accepted by the Internal Revenue Service 
upon the examination of the petitioner’s income tax 
return of his income for the vear 1928, in which 
vear the first sales of such bonds were made by him, 
and said basis was used thereafter by him in all the 
aforementioned subsequent returns in reporting 
sales of such bonds. The basis for the stock so 
acquired with such bonds was also determined and 
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shown in the computation of the basis for such 
bonds and has been used by the petitioner im all in- 
come tax returns reporting sales of that stock, that 
is, in all income tax returns of income for the years 
1935 to 1939, inclusive, the last of such stock having 
heen sold in the last men- [34] tioned year, that is, 
in 1939. Attached hereto, marked Exhibit F, and 
hereby referred to and made a part hereof is a copy 
(substantially) of the schedule which was attached 
to all of said income tax returns and used in con- 
nection therewith and referred to therein m which 
the aforesaid bases were set forth. These bases 
so used by the petitioner in all income tax returns 
made by him and also the bases determined by the 
Internal Revenue Service for the Marathon Paper 
Mills Company stock are in error, principally for 
the reason that two important taxable exchanges 
were not considered by either the petitioner or the 
Internal Revenue Service in arriving at the bases 
of value of such stocks and bonds, the petitioner 
having failed to consider said two exchanges 
through inadvertence. These two exchanges are as 
follows: 

(1) On or about July 1, 1917, in the merger or 
consolidation of Menasha Carton Company and 
Menasha Printing Company to form Menasha Print- 
ing and Carton Company, the petitioner George 8. 
Gaylord surrendered 337 shares of stock owned by 
him in Menasha Carton Company and gave his 
note for $152,161.11 for 435 shares of the common 
stock and 190 shares of the preferred stock of the 
new corporation, Menasha Printing and Carton Com- 


Comm’'r of Internal Revenue ae 


pany. Upon completion of this consolidation or 
merger he did not own an interest in the new com- 
pany proportionate to his interest in the merged 
or consolidated company prior to such merger 
or consolidation. The basis upon which the ex- 
change of stock in the old [85] corporations for 
stock in the new corporation was made was upon 
the actual value of the assets of each of the old 
companies at the time of the merger or consolida- 
tion. The par or stated value of the stock in the 
new corporation was based substantially upon the 
par or stated value of the stock of the old companies 
plus the accumulated earnings to the date of the 
consolidation or merger. 

(2) On or about August 24, 1927, the petitioner 
George S. Gaylord acquired 352 shares of Menasha 
Printing and Carton Company from his brother 
C. W. Gaylord in exchange for 432 shares of stock 
of Robert Gaylord, Inc. The petitioner previously 
had given to his brother C. W. Gaylord on or about 
October 5, 1925, 350 shares of stock of Menasha 
Printing and Carton Company in exchange for the 
same 432 shares of stock in Robert Gaylord, Ine., 
so returned to C. W. Gaylord on or about August 
24, 1927. These exchanges were taxable, although 
through inadvertence not considered so by the peti- 
tioner at the times involved, and the basis for the 
352 shares of stock acquired by him affects the basis 
of the Marathon Paper Mills Company stock and its 
value is determined by the value placed on stock of 
Menasha Printing and Carton Company, a party 
to the tax-free organization completed in October, 
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1927. This value is determined as follows: ‘The 
petitioner George 8S. Gavlord received for 3397 
shares of Menasha Printing and Carton Company 
stock, which included the 352 shares received on 
or about August 24, 1927, from his brother, the 
following securities: [36] 


ee Sy 0.) ee $ 1,038,000.00 
6728 shares common stock valued at 
LE. 2), 876,658.40 


* 1,914,658.40 


337/3357 of this value $1,914,658.40 is $200,762.51, the 
value of these 352 shares of stock. 


Attached hereto, marked Exhibit G, and hereby 
referred to and made a part hereof is a copy (sub- 
stantially) of a memorandum which was submitted 
to the Internal Revenue Service showing the basis 
of the stock acquired by the petitioner in Menasha 
Printing and Carton Company, based on the earn- 
ings in 1917 of the Menasha Carton Company. At- 
tached hereto, marked Exhibit H, and hereby re- 
ferred to and made a part hereof, is a schedule 
showing the computation of the basis of Marathon 
Paper Mills stock based upon the data set forth in 
the hereinbefore referred to Exhibit F and Exhibit 
CG. 

(k) For the purpose of computing the capital 
gain realized in the vears 19386, 1937, 1938 and 1939 
from the sale of shares of the common eapital stock 
of Marathon Paper Mills Company belonging to 
said trust the statutory basis for computing gain or 
loss on each such sale was and is $8.21 per share as 
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stated in the income tax returns filed for said year 
as not $2.83542 per share or any sum or amount less 
than 88.21 per share. 

(1) In March, 1938, the petitioner George 5S. 
Gaylord, in his individual and personal capacity, 
and his said wife Gertrude H. Gaylord, in her 
individual and per- [37] sonal capacity, and the 
hereinbefore mentioned trust by its trustees George 
S. Gaylord and Gertrude H. Gaylord purchased 
each an undivided one-third interest im business 
property situate in Santa Monica, California, con- 
sisting of land improved at the time of said pur- 
chase with a storerooms building then occupied by 
three different tenants in several tenancies. In the 
latter part of 1938 one of these tenants, requiring 
addtional space, requested the owners to build an 
addition to the building and to do such remodeling 
as was necessary to meet his requirements. A con- 
tractor was engaged to give an estimate on the cost 
of such work and it was found that considerable 
expenditure would have to be made to remodel the 
old building and the contractor suggested demolish- 
ing the old building and erecting a new building and 
gave said owners his estimates for this work. The 
latter then consulted brokers through whom the 
property was purchased and were informed as to the 
rental value of the proposed improvement and as 
to the prospect of obtaining new tenants if the then 
tenants could not be retained. It was at this time, 
in 1938, that the petitioner and his co-owners 
decided to demolish the building. At the time the 
premises above mentioned were acquired by the 
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petitioner and his co-owners they had no intention 
of demolishing the building then on said land. 

(m) The petitioner George S. Gaylord acquired 
a ranch near Carmel, California, part of which was 
then devoted to a pear orchard containing approxi- 
mately 432 trees. After [38] several vears of opera- 
tion prices received for the fruit declined to such an 
extent that this operation was no longer profitable 
and in 1939 he removed the trees to use the land for 
other purposes. The loss claimed by him was esti- 
mated at $10.00 per tree. which was and is the actual 
loss sustained by him and which loss 1s substantiated 
by the fact that similar lands in the vicinity with 
pear trees have been sold within a comparable time 
of such removal for $1,500.00 per acre with an aver- 
age of 75 trees to the acre, while similar lands in 
such vicinity without such trees sold for $750.00 
per acre. 

Wherefore, the petitioner prays that this Board 
may hear this proceeding and redetermine the de- 
ficiency set forth by the Commissioner of Internal 
Revenue hereinbefore referred to and determine 
that there is no such deficiency of $49,518.76 and 
that there is no deficiency in any sum or amount 
whatsoever in or with respect to the petitioner’s 
income tax lability for the taxable years 1936 to 
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1939, inclusive, or any of said years, and for such 
other relief as may be proper in the premises. 
GEORGE 8. GAYLORD 
Post Office Address: 639 Rosemont Avenue, Pasa- 
dena, California. 
THOMAS A. J. DOCKWEILER 
whose post office address is 1085 [. N. Van Nuys 
Building, 210 West Seventh Street, Los An- 
geles, California. [389] 
JAMES W. BONTEMS 
whose post office address is 215 West Sixth Street, 
Los Angeles. California. 
Attorneys for said petitioner. 


State of California, 
County of Los Angeles 


SS. 

George S. Gaylord, being duly sworn, says that 
he is the petitioner above named; that he has 
read the foregoing petition and is famihar with the 
statements contained therein, and that the state- 
ments contained therein are true, except those 
stated to be upon information and belief, and that 
he believes those to be true. 

GEORGE 8. GAYLORD 


Subseribed and sworn to before me this 5th day 
of November, 1941. 
(Notarial Seal) J. F. KINMAN 
Notary Public in and for said County of Los An- 
geles, State of Califormia. 


My commission expires August 14, 1942. [40] 
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BAHIBIT A 
Form 1230 SN-LT-1 
Treasury Department 
Internal Revenue Service 
With Floor 
U.S. Post Office and Court House, 
Los Angeles, California 
Sep 17, 1941 


Office of 
Internal Revenue Agent in Charge 
Los Angeles Division 
bA: T-90D: Pi 


Mr. George 8S. Gaylord, 
639 Rosemont Avenue, 
Pasadena, California. 
Sir : 

You are advised that the determination of your 
income tax hability for the taxable year(s) 1936 
to 1939, inclusive, discloses a deficiency of $49,- 
518.76 as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days (not counting Sunday or a 
legal holiday in the District of Columbia as the 
90th day) from the date of the mailing of this 
letter, vou may file a petition with the United 
States Board of Tax Appeals for a redetermination 
of the deficiency. 

Should you not desire to file a petition, you are 
[41] requested to execute the enclosed form and for- 
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Exhibit A—( Continued) 

ward it to the Internal Revenue Agent in Charge, 
Los Angeles, California, for the attention of LA: 
Conf. The signing and filing of this form will 
expedite the closing of your return(s) by per- 
mitting an early assessment of the deficiency, and 
will prevent the accumulation of interest, since the 
interest period terminates 30 days after filing the 
form, or on the date assessment is made, which- 
ever is earlier. 


Respectfully, 
GUY T. HELVERING, 
Comunissioner, 


By GEORGE D. MARTIN 
Internal Revenue Agent in 
Charge. 
Enclosures : 
Statement. 
Form of waiver. [42] 


Statement 
LA :IT :90D:Pb 
Mr. George 8. Gaylord, 
639 Rosemont Avenue, 
Pasadena, California. 


Tax Liability for the Taxable Years Ended 
December 31, 1936, 
December 31, 1937, 
December 31, 1938 
and 
December 31, 19389 
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exhibit A—(Continued) 
Income Tax 


Year Liability Assessed Deficiency 
1936 $27,486.36 $¢ 9,650.54 $17,835.82 
1937 21,690.34 9 656.84 12,033.50 
1938 7,155.72 6,746.10 10,442.62 
1939 15,533.84 6,327.02 9,206.82 
Totals $51,899.26 $32,380.50 $49,518.76 


In making this determination of your income 
tax liability, careful consideration has been given 
to the report of examination dated December 21, 
1940, to vour protests dated January 27 and April 
21, 1941, and to the statements made at the confer- 
ences held on March 31, May J and July 18, 1941. 

The net income as adjusted for the taxable years 
1936, 1937, 1988 and 1939 of the trust created By 
declaration of trust executed November 7, 1935 by 
vourself and wife, Gertrude H. Gaylord, of which 
you and your wife are named as the Trustees and 
your two daughters, Margaret Gaylord Ruppcl 
and [43] Gertrude Gaylord are named as _ benefici- 
aries, is held to constitute Imeome to you and vour 
wife as grantors under the provisions of sections 
22(a), 166 and 167 of the Revenue Acts of 1936 and 
1988 and of the Internal Revenue Code. Inasmuch 
as five-sevenths of the total value of the property 
transferred to the trust was contributed by vou, 
that proportion of the net income of the trust as 
adjusted for each of the vears 1936 to 1939, inelu- 
sive, has been included in the recomputation of 
your taxable net income for those years. 
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Exhibit A—( Continued) 

For the purpose of computing the capital gains 
realized by you and the Gaylord Trust in the years 
1936, 1937, 1938 and 1959 from the sale of shares of 
the common capital stock of Marathon Paper Mills 
Company, the statutory basis for computing gam 
or loss on each such sale has been determined to be 
$2.83542 per share, instead of $8.21 per share as 
stated in the income tax returns filed. ‘or the pur- 
pose of that determination the fair market value of 
the 435 shares of common stock of Menasha Printing 
and Carton Company received by you on or about 
August 15, 1917 in exchange for stock of Menasha 
Carton Company is held to be $100.00 per share. 
It is held further that your statutory basis for gain 
or loss upon the sale or other disposition of the 
bonds and stock of Marathon Paper Mills Company 
received by you on or about October 31, 1927 in 
exchange for 3357 shares of the common stock of 
Menasha [44] Printing and Carton Company is the 
same as your basis in the shares given in that ex- 
change and that such basis should be apportioned 
93.967% to the bonds and 46.033% to the stock re- 
eeived in that exchange. 

A eopy of this letter and statement has been 
mailed to your representative, Mr. James W. Bon- 
tems, 215 West 6th Street, Los Angeles, California, 
in accordance with the authority contained in the 
power of attorney executed by you and on file with 
the Bureau. 
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ADJUSTMENTS TO NET INCOME 
Taxable Year Ended Deeember 31, 1936 
Net income ae disclosed Dv return .........................-..00m 52 T1918 


Additional income: 


(@) dmigomedinemitriet ...........................: $31,290.78 
Gh) api le GA ccc en... 7,981.25 39g; is 
WOME ws... $92°001.F2 
Additional deduction : 
OMIM) G) ER 245.00 
NL tmnt ATO os. soso ec ie neeee sees eee n-ne $91,806.12 


EXPLANATION OF ADJUSTMENTS 


(a) The portion of the income of the Gaylord Trust held 
to be taxable to you, as stated above, has been determined to be 
$31,290.73, as follows: 


Net income reported in trust return, form 1041............ $37,057.53 
Addition to income: 

Nig) oe |) ce 6,749.50 
Neb ineomeot trusts adjusted .....................0 $43,807.03 
WOME DOU, 9/0... s ae nnnennennenenensa $31,290.73 


[45] 


The increase 1n capital gain in the amount of 
$6,749.50 is due to the above noted decrease in basis 
of Marathon Paper Mills Company common stock 
from $8.21 per share to $2.83542 per share, result- 
ing in a difference in realized gain, when applied 
to the 4,000 shares of the mentioned stock sold by 
the trust, of $21,498.32, of which 30%, or $6,449.50, 
is taken into account under the provisions of see- 
tion 117(a) of the Revenue Act of 1936; the in- 
crease 1s due further to the correction of a mathe- 
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Exhibit. A—( Continued) 
matical error af $300.00 made in the trust return im 
applying the 300 limitation to realized gam. 

(b) This increase in the amount of capital gain 
reported in vour reftn is due to the above noted 
decrease in basis of Marathon Paper Mills Company 
common stock from $8.21 per share to $2.83542 per 
share, resulting in a difference in realized gain, 
when applied to the 4,950 shares of the mentioned 
stock sold by vou, of $26,604,17, of which 36%, or 
&7 981.25. is taken into account under the provisions 
of section 117(a) of the Revenue Act of 1936. 

(c) The amount of depreciation allowable on 
mushroom sheds is determined to be $875.00, repre- 
senting depreciation at the rate of 8-1/3% per an- 
num on $10,500.00. Since you claimed depreciation 
on this property in the amount of $630.00, an ad- 
ditional deductien of $245.00 is allowed. [46] 


COMPUTATION OF TAX 


Taxable Year Ended Deeember 31, 1936 


Pile inacorine wie noone cece cee ee enn nneceeeee ee PL, OVO. IB 
Less: Personal exemption ........0000...0...00..... $ 2,500.00 
Credit for dependent ..........0..........-. 400.00 2,900.00 
Balance (sumax met income)...................... $88,906.12 
less: Barwed iMeotne, credit ...................... 300.00 
Net income subject to normal tax.............. $88.6006.12 
Normal tax at 4% on $88,606.12................$ 3,544.24 
Surtax on SSS, 906.A2:............... od, 942.12 
Correet. income tax liability... $27,486.36 
Income tax assessed : 
Original, account No. 200178.................. 9,650.54 


Deficiency of in¢omeé t&& ............................ $17,835.82 
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Exhibit A—(Continued) 
ADJUSTMENTS TO NET INCOME 


Taxable Year Ended December 31, 1937 


Net income @& disclowed by-retiP.....................----.0.-8 $52,799 47 
Additional income and unallowable deduction : 

(#) thveome from Truet ..........................923,623.27 

(BD) CBipitd GI eee... cocecsecsepese.........---- 4,514.65 

(ce) Financial expense disallowed.......... 467.10 28,605.02 

TVOWUIN . ..-o-20----c0----0--- $81,404.49 

Additional deduction : 

(@) TPCWOCIARION © c:...............0. 0. 245.00 
Met ieome Bayusbed —__.......... ee. $81,159.49 


[47] 
Kxplanation of Adjustments 
(a) The portion of the income of the Gaylord 
Trust held to be taxable to you, as stated above, 
has been determined to be $23,623.27, as follows: 


Net income reported in trust 


petuamn, Torti WOdd ......0..00.. i .... SII 
Addition to income : 

Inerense Tm capital gam .................0000000... 2,076.80 
Net income of trust as adjusted.......0.202000000000... $33,072.58 
ag i 0g $23,623.27 


The increase in capital gain in the amount of 
$2,976.80 is due to the above noted decrease in basis 
of Marathon Paper Mills Company common stoek 
from $8.21 per share to $2.83542 per share, result- 
ing in a difference in realized gain, when applied 
to the 1,600 shares of the mentioned stock sold by 
the trust, of $8,599.33, of which 30%, or $2,579.80, 
is taken into account under the provisions of sec- 
tion 117(a) of the Revenue Act of 1936, and due 
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exhibit A—( Continued ) 
further to the correction of a mathematical error 
of $3.00 made in the trust return. 

(b) ‘This increase in the amount of capital gam 
reported in your return is due to the above noted 
decrease in basis of Marathon Paper Mills Company 
common stock from $8.21 per share to $2.83542 per 
share, resulting in a difference in realized gain. 
When apphed to the 2,800 shares of the mentioned 
stock sold by vou, of $15,048.82, of which 30%, or 
$4,514.65, is taken into account under the provisions 
of section 117(a) of the Revenue Act of 1936. [48] 

(c) The deduction of $517.10 claimed in your 
return for ‘‘paid Dockweiled & Dockweiler attor- 
neys for advise financial matters’’ is allowed to the 
extent of $50.00 pertaining to rental property, and is 
disallowed as to $467.10. The latter amount is held 
not to be an expense meurred in earrvinge on a 
trade or business within the meaning of section 
23(a) of the Revenue Act of 1936, and such amount 
is not an allowable deduction. 

(d) An additional deduction for depreciation is 
allowed in the amount of $245.00, as explained un- 
der adjustment (c) for the preceding taxable year. 
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COMPUTATION OF TAX 


Taxable Year Ended December 31, 1937 


Niet imm@ome pelpuibted ..........6..cc2 ccc 
Less: Personal exemption ..........................$ 2,500.00 
Credit for dependent -...........0..0000022.. 400.00 


Balance (surtax net income)..........00..00...... 
Less: Harned income credit ..........2....-2..220-- 


Net income subject to normal tax.............. 


Normal tax at 4% on $77,959.49... $ 3,118.38 
Surtax on Wek 4a) 5. oe 18,581.96 
Ne eee ee ee 


Less: Income tax paid at the source........ 
Gofreet indonve tak )mbility ..................... 
Ineome tax assessed : 

Original, account No. 809480.................. 
Deficieney of meonie TAK ................00000000.. 


ADJUSTMENTS TO NET INCOME 
Taxable Year Knded Deeember 31, 1938 


Net ineome 4s disclosed by Téeturm ...............000..ccn.. 
Additional income and unallowable deductions: 
(a) Daeome from tTUBt ................0000000..... $18 074.66 
(b) Long-term capital gain .......00000..... 5,868.06 
(¢) Depreeiation disallowed .................. 491.82 
(@) Lee Cigahlowed ................000000000000.. 0,076.11 
Net income adjusted |........00000000 


Kixplanation of Adjustments 


$81,159.49 


2,900.00 


$78,259.49 
300.00 


$77,959.49 


$21,700.34 
10.00 


$21,690.34 
9,656.84 


$12,033.50 


[49] 


$42,656.10 


32,510.65 


$75,146.75 


(a) The portion of the income of the Gavlord 


Trust held to be taxable to you, as stated above, 


has been determined to be $18,074.66, as follows: 
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Net ineome reported in trust return, form 1041.......... $ 0.00 
Additions to income: 
1. Deduetion for amount distributable 


to beneficiaries disallowed ........... ....$15, 899.86 
2. Inerease mm long-term eapital gam... 2,687.29 
3. Adjustment of net income from rents 1,641.27 
ee ee 0,076.11 20,308.53 


Net income of trust as adjusted.......0........ 


$25 304.53 
Ue ATTN acon... eons eee cece sene ee $1 


5,074.66 
[50] 
1. For the purpose of determining the amount 

of income derived by the trust the deduction 

claimed for the amount distributable to benefici- 
aries is disallowed. 

2. The increase in long-term capital gain in the 
amount of $2,687.29 is due to the above noted de- 
crease in basis of Marathon Paper Malls Company 
common stock from $8.21 per share to $2.83542 per 
share. resulting in a difference in realized gain, 
when apphed to the 1,000 shares of the mentioned 
stock sold by the trust, of $5,374.58, of which 50%, 
or #2,657.29, is taken into account, under the pro- 
visions of section 117(b) of the Revenue Act of 
1935. 

3. This adjustment results from the determina- 
tion of rental net income in the amount of 6,282.91, 
whereas the amount reported in the trust return is 
$4,641.64, a difference of $1,641.27. The amount of 


#£6.282.91 has been determined as follows: 
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Property Rent Received Depreciation Other Expense Net Profit 
Alhambra $ 697-49 $ 64.90 6 2540 $ 59741 
Amarillo 965.01 88.89 64.75 $11.37 
MeAllen 1,893.54 181.82 127.26 1,084.46 
Santa Monica 1,856.58 —_ 31.03 1,825.55 
Harlingen 1,764.12 300.00 i 1,464.12 
Total $7,176.66 $635.61 $258.14 $6,282.91 


4. The amount of $5,076.11 deducted in the re- 
turn filed by the trust as representing its propor- 
tionate share of loss sustaimed in the year 1938 by 
reason of the voluntary demoli- [51] tion of a build- 
ing in Santa Monica, California, is disallowed. It 
appears that the building in question was situated on 
land aequired in March, 1988 one-third each in the 
names of George S. Gaylord, Gertrude H. Gavlord 
and the Gaylord Trust and that 1t was razed early 
in January 1939 to make way for the erection of a 
new building. It is held that no deductible loss was 
sustained by reason of the demolition of the build- 
ing in question. See Article 23(e)-2 of Regula- 
tions 101. 

(b) This increase in the amount of long-term 
capital gain reported in your return is due to the 
above noted decrease in basis of Marathon Paper 
Mills Company common stock from $8.21 per share 
to $2.83542 per share, resulting in a difference in 
realized gain, when apphed to the 3,300 shares of 
the mentioned stock sold by you, of $17,736.11, of 
Which 50%, or $8,868.06, is taken into aecount under 
the provisions of section 117(b) of the Revenue 
Act of 1988. 


Comm’r of Internal Revenue D0 


Exhibit A—(Continued ) 
(c) This disallowance of depreciation is due to 
the following adjustments : 
Depreciation 
Property Claimed Allowed Diss Nowed 


1. Stucéo and steel— 


Alhambra Be 15 50 ® IPT & 25.71 
2. Brek—Amartllo 00.00 88:3) 111.11 
3. Mushroom sheds 1,230.00 $75.00 399.00 
Totals $1,585.50 $1,093.68 $491.82 


1. This property was acquired during the tax- 
able year at a cost subject to depreciation of #15,- 
575.36, having an [52] estimated remaining life of 
30 years. Depreciation is allowable for 8 months 
of this taxable vear. 

2. This property was acquired during the tax- 
able vear at a cost subject to depreciation of $3,- 
200.00, having an estimated remaining life of 18 
years. Depreciation is allowable for 6 months of 
this taxable vear. 

3. The determination of the amount allowable 
is explained under adjustment (c) for the year 
1936. ye 

(d) The amount of $5,076.11 deducted .in vour 
return as representing your proportionate share 
of loss sustained in the year 1938 by reason of the 
voluntary demolition of a buildmg in Santa Monica, 
California, is disallowed for the reason stated under 
item 4 of adjustment (a) for this vear. 
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COMPUTATION OF TAX 

Taxable Year Isnded December 31, 1955 


Tax Under Sections 11 and 12, Revenue Act of 1938 


a CAL | i ee $75,146.75 
[ees : Teomeeme! @xemip MO ......................... eee 2,500.00 
Balaiee (surtax Wet tiaome) ......................0.0 ee $72,646.75 
Ixess: Bred mtome @redi —_....................-.....-0 300.00 
Net income subject to normal tax...............ceeeceeeceeceeeeeeeee $72,346.75 
Normal tax at 4% on $72.346.75................ € 2893.87 

Surtax on Oi ONG | 75...............- 15,998.10 

Total tax under sections 11 and 12............ $18,891.97 


[53] 
Alternative Tax, Section 117(c) (1), Revenue 
Act of 1988 


SiMe Cl ne 
mess: Met longterm capibal Gait ...............0000 2 45,599.54 
Omm imi amet. Waeme.............-.......-..... ccs $29,547.21 
lve - Penserniedl emempition ................-... 2... 2,500.00 
Baltes (MTiAR WEL WICHMIC) —........-cccccecccscees..-.- ence $27,047.21 
less: Warhed meoime credit .......... ee 300.00 
Net ineome subject to normal tax.........0000000.......2............826, 747.21 
Normal tax at 4% on $26,747.21....000000000... $ 1,069.89 
Surtax on A, Ue) |e 2,438.97 
OA WOE 4: Biles... nces..e...4 $ 3,508.86 
Plus: 30% of net long-term capital gain.. 13,679.86 
Oe ne Si 
Correet income tax liability (alternative tax)..............$17,.188.72 
TIneome tax assessed : 

Original, account No. 605260 _....c. 6,746.10 


LDOTRAGIGY GT MCU MRK eee....... eel $10,442.62 
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ADJUSTMENTS TO NET INCOME 


Taxable Year Ended December 31, 1939 


Net inconre as disclosed by return.................................- Sp, 139.37 
Additional income and unallowable deductions: 

@) Income frOm, trast «........................$18/002.04 

(hb) Done-term e@apital omin .................. 3,907.89 

(¢) Depreciation disallowed .............-.... 1,016.69 

(qd) Farm lose disallowed ..................... 3,456.00 

(6) Stormy lowe disallowed —_........0.0........ 1,400.00 29,783.52 
Me,ancome Adjusted .................0000. $70,922 °89 


[54] 
Lixplanation of Adjustments 
(a) The portion of the income of the Gaylord 
Trust held to be taxable to you, as stated above, has 
been determined to be $18,002.94, as follows: 
Net income reported im trust return, form 1041.......... $ 0.00 


Additions to income: 
1. Deduetion for amount distributable 


to beneti@ian tee —.............--.--..---..........2 $22,465.39 

2. Increase in long-term capital gain... 1,074.92 
3&3. Depreciation disallowed .................... 1,663.81 25,204.12 
Nét incoine of trust as adjuwsted................ $25,204.12 
oy en $18,002.94 


1. For the purpose of determining the amount 
of income derived by the trust the deduction claimed 
for amount distributable to beneficiaries is dis- 
allowed. 

2. The increase in long-term capital gain in the 
amount of $1,074.92 is due to the above noted de- 
crease in the basis of Marathon Paper Mills Com- 
pany common stock from $8.21 per share to 
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$2.83542 per share, resulting in a difference in real- 
ized gain, when applied to the 400 shares of the 
mentioned stock sold by the trust, of $2,149.83, of 
which 50%, or $1,074.92, is taken into account un- 
der the provisions of section 117(b) of the Internal 
Revenue Code. [55] 

3. This adjustment results from the determima- 
tion of allowable depreciation in the amount of $2,- 
001.29, whereas the amount claimed im the trust re- 
turn is $3,665.10, a difference of 81,663.81. The 
amount of $2,001.29 has been determined as fol- 
lows: 


Allowable 

Property Date Acquired Cost Inst. Rem. Life Depreciation 
Alhambra 1938 $ 7,787.69 30 S 259.50 
Amarillo 1938 3,200.00 1& 177.77 
Alice Te 21,000.00 40) 525.00 
Harlingen 1937 12,000.00 40 300.00 
McAllen 1938 8,000.00 2? 363.64 
Santa Monica 1939 11,258.60 30 BY Gy) 
DUWUE 2... cececececc ey $2,001.29 


(b) ‘This inerease in the amount of long-term 
capital gain reported in your return is due to the 
above noted decrease in basis of Marathon Paper 
Mills Company common stock from $8.21 per share 
to $2.83542 per share with respect to 2,362 shares 
of the mentioned stock sold by you, sex to an in- 
crease In basis from #8.21 per share to $17.00 per 
share with respect to 100 shares of the mentioned 
stock sold by you. These adjustments result respec- 
tively in an increase in realized gain of $12,694.77 
and a decrease in realized gain of $879.00, or a net in- 


Comm’r of Internal Revenue 59 


perhibit A ne mag 
erease of $11,815.77, of which 50%, or $5,907.89, is 
taken into account “ewe the provisions of section 
117(b) of the Internal Revenue Code. [56] 
(c) This disallowance of depreciation is due to 
the following adjustments: 


Depreciation 


Property Claimed Allowed Disallowed 


1. Stueco and steel 


Alhambra a 77 1280 $ 519.18 . aoe 

2. Brick—Amarillo 400.00 177¢.77 220003 

3. Mushroom sheds 1,230.00 S79.00 5355.00 
4. Stucco and steel 

Santa Monica 562.93 oro. eo) 187.64 

DLeotilee.......03 $2,963.93 $1,947.24 $1,016.69 


and 2. The basis of the determination of the 
amount allowable is explained under adjustment 
(b) for the preceding year. 

3. The determination of the amount allowable 
is explained under adjustment (c¢) for the vear 
1936. 

4. This property was acquired during the tax- 
able vear at a cost subject to depreciation of $11,- 
258.60, having an estimated remaining ljife of 30 
years. 

(d) In your return you reported a loss of ¥7,- 
366.47 as resulting from the operation of a farm. 
In the Sehedule of Farm Income and) Expenses, 
Form 1040F, filed with the return, a deduction of 
$4,320.00 was taken for a loss claimed to have been 
sustained in the taxable year by. reason of 432 
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pear trees valued at $10.00 each having been volun- 
tarily pulled in 1939 to make room for more profit- 
able crops and livestock. The loss so claimed 1s al- 
lowed in the amount [57] of $864.00 under the pro- 
visions of section 23(e) of the Internal Revenue 
Code and Article 19.23(e)-3 of Regulations 103, 
and the balance thereof is disallowed as not repre- 
senting a deductible loss. 

(e) In your return you took a deduction of 
$2,650.00 as representing your one-half of a loss of 
$5,300.00 claimed to have resulted from the destruc- 
tion by storm of ornamental trees on the personal 
residence property owned by vou and Gertrude H. 
Gaylord, your wife. It is held that the total amount 
of the loss so sustained did not exceed ¥2,500.00 
and one-half of that amount or $1,250.00 is allowed 
in lieu of the amount of $2,650.00 deducted in the 
return. 

COMPUTATION OF TAX 
Taxable Year Ended December 31, 1939 


Tax Under Sections 11 and 12, I.R.C. 


a $70,922.89 
ineas: Persowal exemption -.....................0000 2,900.00 
Balanee (eurtax nel micome) —.... ee. $68,422.89 
jvess: Karned income credit .............0.00..0.00.. ccc cee. 300.00 
Net income subject to normal tax...........0....0000.000............$68,122.89 
Normal tax at 4% on $68,122.89.__.000......... $ 2,724.92 

Surtax on oo, ee 14,181.84 

Total tax under sections 11 and 12.....000000 i. $16,906.76 


[58] 
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Alternative Tax, Section 117(¢c) (1). LRG. 


PUT TNCOUNG WWI nee eee eeee ees aT ODD, BY 
ees: Net long-tertieapital @aim ................................... 85,602.44 
OPCmINeM yy TWGOMNE 8-5... eee ccccceeceececcccecoueseeseeeeee 409,320.45 
Loe: Personal exOTptioON .............. 0 2,500.00 
Balance (surtax met tmeome) ............0.00..ccccccecececceeeeeeeeee $32,820.45 
ies: Barned itiedmve edit ............000000 0 300.00 
Net income subject to normal tax... eee cceee ene $32 520.45 
Normal tax ai 4% on $52,020.455................8 1,300.82 
Surtax on A ee 3,00u.29 
fg) ES nn we) ee 
Plus: 30% of net long-term capital gain 10,680.73 
TO nn STR | 
Correct income tax liability (alternative tax)....000....... 15,533.84 
Income tax assessed : 

Orin), neeemit BO. S52592 «2... ..0......c0..-ce..- eee 6,327.02 
M@ieeiency Of TH@@MG WHR nc... ccccec cess $ 9,206.82 


[59] 


EXHIBIT B 
DECLARATION OF TRUST 


Know All Men By These Presents: 

That the undersigned, George 8. Gaylord and 
Gertrude H. Gaylord, his wife, of the City of Pasa- 
dena, in the County of Los Angeles, State of Cali- 
fornia (who, though more than one, are also here- 
inafter called ‘‘trustee’’), do hereby certify and de- 
clare that they hold and shall and will hold the fol- 


62 George S. Gaylord vs. 


Exhibit B—(Continued) 

lowing described personal property, to-wit: seven 
thousand (7,000) shares of the common capital 
stock of Marathon Paper Mills Company, a Wis- 
consin corporation, of the par value of Twenty-Five 
Dollars ($25.00) per share, and any and all pro- 
ceeds thereof, In Trust, Nevertheless, for the fol- 
lowing uses and purposes and upon the following 
terms and conditions, to-wit: 


Article I. 

The trustee shall, during the existence of this 
trust, in all respects as said George 8. Gaylord 
(who was the former owner of five thousand (5,000) 
of said shares) or said Gertrude H. Gaylord (who 
was the former owner of two thousand (2,000) of 
said shares) could if he or she had absolute and wn- 
hmited ownership, possession, Management, control 
and disposition of said shares and anv and all pro- 
ceeds thereof, take charge of and possess, manage 
and control all of said shares and all principal pro- 
ceeds thereof and any and all investments and tre- 
invest- [60] ments thereof and any and all property 
substituted for any of said stock, proceeds, invest- 
ments and/or reinvestments (all of which = said 
stock, the principal proceeds thereof, investments 
and reinvestments and property are hereinafter 
referred to as the ‘‘trust estate’’) and reeeive and 
collect the rents, issues, profits. interest, dividends 
and income of the trust estate. The trustee shall loan, 
reloan, invest, reinvest, and keep invested each and 
every part of the trust estate in such manner as the 
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trustee may deem advisable, and for and/or in con- 
nection with any and/or all of the aforesaid pur- 
poses and/or any purpose of this trust shall sell, 
exchange, rent, lease, mortgage, pledge, hypothe- 
eate, convey, transfer, assign and dispose of the 
trust estate, real, personal and/or mixed, or any 
part thereof or any interest therein, at any time and 
from time to time and upon such terms and for 
such prices or considerations as the trustee may 
deem advisable. Without in any manner lmiting 
any power or authority of the trustee as set forth 
in this instrument, the authority and power of the 
trustee hereinbefore set forth in this Article I shall 
include and be deemed to include the following 
authorizations, powers and rnghts in the trustee, 
to be exercised in the sole Judgment and discretion 
of the trustee, to-wit: To hold, maintain, operate 
and/or continue, at the risk of the trust estate and 
as long as the trustee may deem advisable, any and 
all property and/or business which the trustee may 
receive [61] hereunder, whether or not the same 
are or is permissible by law as investment for trust 
funds, or the trustee may sell, exchange or dispose 
of the same. ‘To partition, divide and/or subdivide. 
To rent and/or lease for a term of ninety-nine (99) 
years or for any lesser term or for any term which 
shall or may last or extend for any term beyond 
or after the termination of this trust. and to such 
lessee or lessees and for such rents and upon such 
covenants, agreements, provisions, conditions and 
stipulations as the trustee may determine. ‘l’o im- 
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prove the property of the trust estate and/or repair 
and/or keep in good order any and all improvements 
on the property of the trust estate, and to remove, 
substitute, alter and/or repair any improvement on 
auy such property and/or add any improvement 
thereto. ‘To borrow from time to time such sum 
or sums of money as the trustee may deem best to 
mect any cost or expense of the administration or 
execution of this trust if the trustee has not suffi- 
cient funds available of the trust estate to meet any 
such cost and/or expense. ‘To fix the rate of in- 
terest and other terms of anv such loan and to pay 
such interest on any such loan and to secure any 
such loan by mortgage, deed of trust, pledge or other 
lien upon or transfer of real, personal and/or mixed 
property of the trust estate or any part thereof. To 
loan the trustee’s own funds to this trust at pre- 
vauling rates of interest, if such loan be necessary 
to meet any cost and/or expense of the administra- 
tion and/or execution of this [62] trust and the 
trustee has not sufficient funds available of the 
trust estate therefor, any such loan with such in- 
terest thereon to be a first lei on the whole of the 
trust estate and the gross income therefrom and to 
be first repaid out of the gross income and/or prin- 
cipal of the trust estate. To in such manner and 
upon such terms as to the trustee shall seem best 
make all compromises and/or settlements which the 
trustee may deem necessary or proper as to any 
claim, question, matter or thing which may arise 
during or in the execution of this trust. To have 
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respecting bonds, shares of corporate stock and 
other securities, whether similar or dissimilar, all 
the rights, powers and privileges of an owner, 1n- 
Cluding, though without lmutinge the foregoing, 
holding securities in the trustee’s own name or 
otherwise, voting, giving proxies, payment of calls, 
assessments and other sums deemed by the trustee 
expedient for the protection of the interests of the 
trust estate. exchanging securities, selling or exer- 
cising stock subscription or conversion rights, par- 
ticipating in foreclosures, reorganizations, consoli- 
dations, mergers, liquidations, pooling agveements 
and voting trusts, and assenting to corporate sales, 
leases and encumbrances; the trustee, however, to 
assume to be under no personal liability in respect of 
any such bonds, shares and/or other securities at 
any time held hereunder. ‘To reimburse the trustee 
from the income and/or principal of the trust estate 
for any such lability or expense incurred by the 
[63] trustee by reason of the trustee’s ownership 
and/or holding of any property received and/or 
held in this trust. All diseretions in this trust con- 
ferred upon the trustee shall, unless specifically 
limited, be absolute and uncontrolled and their ex- 
ercise conclusive on all persons interested in this 
trust or the trust estate. The powers and discre- 
tions of the trustee enumerated herein are not to 
be construed as a limitation upon the trustee’s ¢en- 
eral powers and discretions but the trustee in addi- 
tion thereto is vested with and shall have. for the 
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full duration of this trust, as to the trust estate, 
the income therefrom, and in the execution of this 
trust, the same and all the powers and discretions 
that an absolute owner of property has or may 
have. 
‘ ARTICLE LI. 


The whole title, legal and equitable, in fee, to the 
trust estate, is and shall be vested in the trustee as 
such title in the trustee is necessary for the trus- 
tee’s due execution of this trust. The beneficianes 
hereunder take no estate or interest therein and 
their interests hereunder are personal property 
only consisting of the right to enforce the due per- 
formance of this trust. 


ARTICLE II. 


From the gross income of the trust estate and/or, 
if it be necessary, from the trust estate, the trustee 
shall first pay and discharge when due and pay- 
able any and all taxes, assessments and other 
charges imposed by [64] public authority on the 
trust estate or any part thereof, and may also first 
pay and discharge when due and payable anv and 
all reasonable costs, expenses, charges and liabilities 
necessarily expended or incurred bv the trustee in 
connection with the collection, ¢are, administration, 
management or distribution of the trust estate 
and/or any part thereof and/or any income there- 
from and/or the protection of the trust estate 
and/or any part thereof and/or this trust and/or 
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its defense against legal, equitable and/or other 
attack, and also, if the trustee is a corporation 
and/or a person or persons other than said George 
S. Gavlord and/or Gertrude H. Gavlord above 


Ge 3 


named (the word ‘‘corporation’’ including a na- 
tional banking association) reasonable fees or com- 
pensation for the services of the trustee in the ad- 


ministration of this trust. 


ARTICLE IV. 


The entire net income received from the trust 
estate and available for distribution shall be paid 
and distributed by the trustee, either monthly, quar- 
terly or semiannually as the circumstances and con- 
dition of the trust estate will most conveniently 
permit, but in any event anuually, to Margaret 
Gaylord Ruppel and Gertrude Gaylord (who are 
the daughters of said George 8S. Gaylord and Ger- 
trude H. Gaylord above named, the said Margaret 
Gaylord Ruppel having been born on the LOth day 
of November, 1904, and the said Gertrude Gavlord 
having [65] been born on the 3lst day of Mav, 
1916) and the survivor of said daughters Margaret 
Gaylord Ruppel and Gertrude Gaylord, share 
and share alike if both of them be then living; pro- 
vided, however, that in the event of the death of 
either said Margaret Gaylord Ruppel or Gertrude 
Gaylord prior to the termination of this trust leay- 
ing surviving her any lawful issue, then the share 
of the net income of the trust estate which said 
Margaret Gaylord Ruppel or Gertrude Gaylord so 
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dying would otherwise be entitled to receive and 
have paid to her if she had continued to live, shall 
be paid to such lawful issue of her as long as such 
lawful issue shall continue to Itve during the ex- 
istence of this trust, such issue to take by right of 
representation and per stirpes and not per capita. 
Vhile any beneficiary of this trust Is a minor or 
otherwise legally incapacitated to handle personally 
any of the net income of the trust estate payable to 
him or her, then the same or any part thereof may 
by the trustee be paid to such beneficiary’s duly 
appointed guardian or guardians, if any. Any part 
of the net income of the trust estate which the 
trustee would otherwise pay as in this Article [IV 
above provided directly to any beneficiary of this 
trust and/or his or her guardian or guardians, if 
any, may, in the sole judgment and discretion of 
the trustee, instead of such direct payment by the 
trustee, be apphed by the trustee to the use and/or 
for the proper care, maintenance and/or support 
and/or education [66] of such beneficiary. 


ARTICLE Y. 


This trust shall 1pso facto cease and terminate 
upon the happening of either of the following 
events, whichever shall first happen: the attain- 
ment of the age of thirty (30) years by said 
Gertrude Gaylord or her death prior to her at- 
taining such age of thirty (30) vears. 
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ARTICLE V1. 


Upon the termination of this trust as hereinabove 
in Article V provided, all of the trust estate then 
in the possession or under the control of the trustee 
as the same then exists, shall immediately vest in 
and be delivered, paid, conveyed, assigned and 
transferred by the trustee unto said Margaret Gay- 
lord Rupper and Gertrude Gaylord or the sur- 
vivor of them living at the time of said termina- 
tion of this trust, share and share alike, however, 
if both of them shall then be living; provided, how- 
ever, that in the event of the death of either of 
them prior to said termination of this trust leav- 
ing her surviving at the time of said termination 
of this trust lawful issue, then the share of the 
trust estate which said Margaret Gaylord Ruppel 
or Gertrude Gaylord so dying would have taken 
hereunder if she had been Hving at the time of 
said termination of this trust shall, upon said 
termination of this trust, immediately vest in and 
be delivered, paid, conveyed, assigned and trans- 
ferred unto her said lawful issue, such lawful issue, 
however, to take per stirpes and by right of repre- 
sentation and not [67] per capita. In the event 
that upon the termination of this trust as herein- 
above in Article V provided there shall then be 
living neither said Margaret Gaylord Ruppel nor 
said Gertrude Gaylord nor any lawful issue of 
either of them, then upon said termination of this 
trust all of the trust estate then in the possession 
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or under the control of the trustee as the same then 
exists shall immediately vest in and be delivered, 
paid, conveyed, assigned and transferred unto said 
Gertrude H. Gaylord, the wife of said George 8. 
Gaylord. 


ARTICLE VII. 


Every beneficiary of this trust is hereby re- 
strained from in any manner anticipating, Impair- 
ing, encumbering, alienating and/or disposing of 
his or her right, interest and/or estate, or any there- 
of, in and/or to any principal and/or income of 
the trust estate, and is without power so to do, nor 
shall any such right, interest and/or estate be 
subject to any liability or obligation of him or her 
or to anv judgement, attachment, garnishment, ex- 
ecution, process of law, transfer by operation of 
law, bankruptcy proceeding or claim or demand of 
any creditor or other person than the beneficiary 
named. All payments, deliveries and distributions 
to be made under the provisions of this trust, un- 
less in this declaration otherwise expressly pro- 
vided, shall be payable, deliverable or distributable 
and only be made directly and personally to the 
beneficiary [68] or benificiaries concerned and upon 
his, her or their personal receipt therefor and not 
otherwise, which personal receipt shall be a con- 
dition precedent to the making of any such pay- 
ment, delivery or distribution. 
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ARTICLE VIII. 

In making any payment, distribution or delivery 
of any part of the principal of the trust estate the 
trustee shall make all divisions, partitions, allot- 
ments and distributions to effect such payment, de- 
livery or distribution as and according to such 
method or procedure as the trustee may in the sole 
judgment and discretion of the trustee deem 
proper, and any and all acts of the trustee in de- 
termining the relative values of the property of the 
trust estate for the purpose of such division, parti- 
tion, allotment, distribution and/or payment shall 
be conclusive on all persons interested therein. The 
trustee shall also make such conveyances, assign- 
ments and transfers and execute such writings and 
instruments as may be necessary to confirm im the 
payee, deliveree or distmbutee hereunder title and 
possession to the part of the principal of the trust 
estate so paid, delivered or distributed. 


ARTICLE IX. 


In the event that any provision or provisions of 
this instrument or trust is or are, or is or are ad- 
judged by a court of competent jurisdiction to be 
for any reason invalid or unenforceable, then the 
remainder hereof, dis- [69] regarding such pro- 
vision or provisions, shall subsist and be carried 
into effect. The imvalidity of any use or trust 
herein declared, if ever decreed by a court of com- 
petent jurisdiction, shall not vitiate such as are 
valid. 
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ARTICLE A. 


Said George S. Gaylord and Gertrude H. Gay- 
lord, his wife, or either of them, shall have the 
right at any time, with the written consent of 
the trustee but not otherwise, to add to this trust 
other property which, upon acceptance thereof by 
the trustee, shall become a part of the trust estate 
to be held in trust for the uses and purposes set 
forth in this instrument and upon all of the terms 
and conditions hereof. 


ARTICLE XI. 


Said George S. Gaylord and Gertrude H. Gay- 
lord, his wife, or either of them, shall have the 
right at any time to resign as trustee of this trust 
by signing an instrument in writing declaring that 
they or he or she (as the case may be) so resigns 
as the trustee of this trust and acknowledging the 
execution of such instrument before a notary public 
or other officer authorized to take acknowledgments, 
which acknowledgment shall be certified so as 
to entitle the same to be recorded, and by recording 
such instrument in the office of the County Re- 
corder of the County of Los Angeles, State of 
California. Said instrument in writing of such 
resignation shall be effective upon and as of the 
time of such reeordation. In the event of the death 
of either said [70] George 8. Gaylord or Gertrude 
H. Gaylord, or his or her resignation as trustee of 
this trust, or is or her inability or ineapacity to 
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act as such trustee, then the other one of said two 
persons, viz., George 8. Gaylord and Gertrude HT. 
Gavlord, shall act and be entitled to act as trustee 
of this trust and as such trustee shall have all 
rights, powers, authority, discretion and exemptions 
in this instrument provided for the trustee of this 
trust. Said George S. Gavlord shall have the meht 
by an instrument in writing signed by him, and 
acknowledged by him before a notary public, or 
other officer authorized te take acknowledgments, 
which acknowledgement shall be certified so as to 
entitled the same to be recorded, and recorded In 
the office of said County Recorder, to appoint the 
suceessor or successors as the trustee (whether one 
or more) of this trust in the event that neither of 
the two original trustees of this trust, viz., said 
George 8. Gavlord and Gertrude H. Gaylord, is 
acting as the trustee. In the absence of such ap- 
pointment by said George S. Gaylord, said Ger- 
trude H. Gavlord shal] have the right by an imstru- 
ment 12 writing signed by her and acknowledged 
by her before a notary public, or other officer au- 
thorized to take acknowledgments, and certified so 
as to entitle the same to be recorded, and reeorded 
in the office of said County Recorder, to appoint 
such successor or successors as the trustee (whether 
one or [71] more) of this trust in the event that 
neither of the two original trustees of this trust, viz., 
said George 8S. Gaylord and Gertrude H. Gaylord, is 
acting as the trustee. In the event of the death 
of said George 8. Gaylord or his resignation as 
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trustee of this trust, or his inability or incapacity 
to act as such trustee, and of the death of said Ger- 
trude H. Gaylord, or her resignation as the trustee 
of this trust, or her inability or incapacity to act 
as such trustee, then, in any such event and in the 
absence of any such appointment by said George 
S. Gaylord or Gertrude H. Gaylord of the sueces- 
sor or successors as such trustee, The Northern 
Trust Company, of Chicago, Llhnois, anv suecessor 
and/or assign of said corporation whether by way 
of consolidation, merger, transfer of trust business, 
conversion into a state bank or otherwise, shall ipso 
facto succeed and act as the trustee of this trust. 


ARTICLE XII. 


The word ‘‘trustee’ as used in this instrument, 
means, unless otherwise expressly indicated, not 
only said first named trustee George S. Gaylord 
and Gertrude H. Gaylord and the survivor of them, 
but as well their successor or successors or the suc- 
cessor or suecessors of either of them as trustee or 
trustees (as the case may be) of this trust, the sing- 
ular number including the plural where necessary. 
No bond or bonds of other seeurity whatever shall 
ever be [72] required of the trustee for the perform- 
ance of any duty or trust. hereunder. 


In Witness Whereof said George 8S. Gaylord and 
Gertrude H. Gaylord as trustee have set their 
hands and seals to this instrument this 7th day 
of November, 19385, at Pasadena, California. 
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Executed in Quadruplheate. 
(Seal) GEORGE 8. GAYLORD 
(Seal) GERTRUDE H. GAYLORD 


State of California, 
County of Los Angeles—ss. 

On this 11th day of December, 1935, before me 
J. C. Humphreys, a Notary Publie in and for said 
County of Los Angeles, State of California, resid- 
ing therein, duly commissioned and sworn, per- 
sonally appeared George 8. Gaylord and Gertrude 
H. Gaylord, his wife, personally known to me to 
be the persons whose names are subscribed to the 
within and foregoing instrument, and acknowledged 
to me that they executed the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my official seal in said county 
the day and year in this certificate first above 
written. 

(Notarial Seal) J. C. HUMPHREYS 
Notary Pubhe in and for the County of Los An- 
geles, State of California. [73] 


State of California, 
County of Los Angeles—ss. 

Before me, the undersigned authority. x Notary 
Public in and for Los Angeles County, California, 
on this day personally appeared George S. Gay- 
lord and Gertrude H. Gavlord, his wife, both known 
to me to he the persons whose names are subscribed 
to the foregoing instrument, and acknowledged to 
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me that they each executed the same for the pur- 
poses and consideration therein expressed, and the 
said Gertrude H. Gaylord, wife of the said George 
S. Gaylord, having been examined by me _ privily 
and apart from her husband and having the same 
fully explained to her, she, the said Gertrude H. 
Gaylord, acknowledged such instrument to be her 
act and deed, and she declared that she had will- 
ingly signed the same for the purposes and con- 
sideration therein expressed. and that she did not 
wish to Teyract it. 

Given Under My Hand and Seal of Office. this 
6th day of January, 19388. 
(Notarial Seal) J.C. HUMPHREYS 
Notary Public in and for Los Angeles County, 

California 
My commission expires June 29th 1939 [74] 


EXHIBIT C 


DECLARATION BEING PART OF A CER- 
TAIN DECLARATION OF TRUST DATED 
NOVEMBER 7, 1935. 


Know All Men By These Presents: 

That Whereas the undersigned, George S. Gay- 
lord and Gertrude H. Gaylord, his wife, of the City 
of Pasadena, in the County of Los Angeles, State 
of California, do in and by an instrument of even 
date herewith entitled Declaration of Trust certify 
and declare and in and by said instrument have 
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certified and declared that they hold and_ shall 
and will hold the following deseribed personal 
property, to-wit: seven thousand (7,000) shares of 
the common capital stock of Marathon Paper Mills 
Company, a Wisconsin corporation, of the par value 
of Twenty-five Dollars ($25.00) per share, and any 
and all proceeds thereof, In Trust, Nevertheless, 
for the uses and purposes and upon the terms and 
conditions set forth in said Declaration of Trust, 
reference to which Declaration of Trust is hereby 
made for further particulars thereof; Now, There- 
fore, said George S. Gaylord and Gertrude H. 
Gaylord do further certify and declare that the 
trust created and provided for in said Declaration 
of Trust was always intended and is intended by 
said trustors and trustees, George S. Gaylord and 
Gertrude H. Gaylord, to be and is and shall always 
be absolutely irrevocable and that this further 
declaration of said undersigned is and is intended 
to be and shall always be [75] a part of said Decla- 
ration of J’rust and is and is intended to be and 
shall always be taken with and construed as a part 
of said Declaration of Trust the same as though 
this present declaration had been physically incor- 
porated in said Declaration of Trust. 


In Witness Whereof, said George 8S. Gavlord and 
Gertrude H. Gaylord, said trustors and_ trustees, 
have set their hands and seals to this instrument 
as of this 7th day of November, 1935, At Pasadena, 
California. 

Executed in Quadrupheate. 

(Seal) GEORGE 8. GAYLORD 

(Seal) GERTRUDE H. GAYLORD 
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State of California, 
County of Los Angeles—ss. 

George S. Gaylord, being first duly sworn, de- 
poses and says that he is the George 8. Gaylord 
named in the foregoing instrument and that he has 
read and understands the same and that all state- 
ments made in said instrument are and each of 


said statements is true and correct. 
GEORGE S. GAYLORD 


Subscribed and sworn to before me this 27th day 
of March, 1940. 
(Notarial Seal) J. C. HUMPHREYS 
Notary Public in and for the County of Los Ange- 
les, State of California. [76] 


State of California, 
‘County of Los Angeles—ss. 

Gertrude H. Gaylord, being first duly sworn, de- 
poses and says that she is the Gertrude H. Gaylord 
named in the foregoing instrument and that she has 
read and understands the same and that all state- 
ments made in said instrument are and each of said 
statements is true and correct. 

GERTRUDE H. GAYLORD 


Subscribed and sworn to before me this 27th day 
of Mareh, 1940. 
(Notarial Seal) J. C. HUMPHREYS 
Notary Puble in and for the County of Los An- 
geles, State of California. 
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State of California, 
County of Los Angeles—ss. 

On this 27th day of March, 1940, before me, J. C. 
Humphreys, a Notary Public in and for said County 
of Los Angeles, State of California, residing there- 
in, duly commissioned and sworn, personally ap- 
peared George 8. Gaylord and Gertrude H. Gay- 
lord, his wife, personally known to me to be the 
persons whose names are subscribed to the within 
and foregoing instrument, and acknowledged to me 
that they executed the same. [77] 


In Witness Whereof, I have hereunto set my 
hand and affixed my official seal in said county the 
day and year in this certificate first above written. 
(Notarial Seal) J. C. HUMPHREYS 
Notary Public in and for the County of Los An- 

geles, State of California. 


State of California, 
County of Los Angeles—ss. 

Before me, the undersigned authority, a Notary 
Public in and for Los Angeles County, California, 
on this day personally appeared George S. Gaylord 
and Gertrude H. Gaylord, his wife, both known to 
me to be the persons whose names are subscribed to 
the foregoing instrument, and acknowledged to me 
that they each executed the same for the purposes 
and consideration therein expressed, and the said 
Gerture H. Gaylord, wife of the said George S. 
Gaylord, having been examined by me privily and 
apart from her husband and having the same fully 
explained to her, she, the said Gertrude H. Gay- 
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lord, acknowledged such instrument to be her act 
and deed, and she declared that she had willingly 
signed the same for the pur- [78] poses and con- 
sideration therein expressed, and that she did not 
wish to retract it. 

Given Under My Hand and Seal of Office, this 
27th day of March, 1940. 
(Notarial Seal) J. C. HUMPHREYS 
Notary Public in and for the County of Los An- 

geles, State of California. 
My Commission Expires June 26, 1943. [79] 
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COMPUTATION OF AMOUNT OF NIT 
GIFTS FOR YEAR CS 


Amount of eifts for vear other than 
charitable, et¢., aifts (item e, sehed- 
ee ee $125,278.08 
Amount of charitable, public, and 
similar gifts for year (item e, sched- 
| i eee 50.00 


Total amount of gifts for year 
ee $125,328.08 

Amount of charitable, public, and 
similar gifts for year (item ¢, sched- 
GWE). ee cre te. 30.00 
Specific exemption claimed (not ex- 
ceeding $50,000, less total amount 
of specific exemption claimed for 
preeedin@® Y@APS) ............................. 50,000.00 


Total deductions (item 4 plus item 5)_......00000000..... 50,050.00 


Amount of net gifts for year (item 3 minus 
ee Te eee ee en ee TOE 


[80] 
COMPUTATION OF TAX 


Amount of net gifts for year (item 7, above)........ $ 75,278.08 


Total amount of net gifts for preceding years 
(item b, sthedule C) Ist sup. Int. 2.97................ 0.00 
Total set. gitt@® (ikem | plus item 2)................2.2 $ 75,278.08 


ig Mee I ce 
WAR COTO A) TCT Recerca eee 


Tax on net gifts for year GQtem 4 minus 
a ee ee i 
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AFFIDAVIT 


I swear (or affirm) that this return, ineluding the aceom- 
panying schedules and statements, if anv, has been examined by 
me, and to the best of my knowledge and belief, is a true, cor- 
rect, and complete return for the calendar year stated, pur- 
suant to the Gift Tax Act of 1932, as amended, and the regula- 
tions issued thereunder, and no transfer required by said law 
and regulations to be returned other than the transfer or trans- 
fers disclosed herein under schedules A or B was made by me 
(the donor) during said calendar year. 

¢. 5. GAYLORD 
(Signature of donor/executor) 
Sworn to and subscribed before me this 3rd day of Feb- 
ruary, 1936. 
(Notarial Seal) ALICE F. JACKSON 
(Signature and title of officer admin- 
istering oath) 
[81] 


SCHEDULE A.—GIFTS DURING YEAR OTHER THAN 
CHARITABLE, PUBLIC, AND SIMILAR GIFTS 


Description of gift, motive, donce's 


Item name and address, and relation- Date of Value at 
No. ship to donor Gift Date of Gift 
5000 Shares of common stock of $125,000.00 

Marathon Paper Mills Co. of OK 


Wausau, Wis., to a trust for 
benefit of Margaret G. Rup- 
pel and Gertrude Gaylord 


gi@eet As Nov 7 1935 e25 
1 5 room residence L015 Davis 3000. mo 


St., Glendale, Calif., assessed 
by county tax appraiser at 
$1200.00 19385: Traet 5086 
as per book 110, Pages 63- 
64 map of tos Angeles 
, 6)... See. 2 oe June LL "35 R ¢100 
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Sehedule A— (Continued) 


Description of gift, motive, donee’s 


Item name and address, and relation- Date of Value at 
No. Ship to donor Gift Date of Gift 
10 Shares Latisteel Corp. 1310 1000.00 


No K. Foothill Blvd., Pasadena, 
data Calif.. new corporation 


SWE 100.00 par. 1000.00 repre- SW 
sents amount paid in on ee 
Se ae Dee 12 1935 


1 Northwestern Mutual Life 

Ins. Co. policy 653962, see 

Miiesielite ay ee Fe... ceed. Hee 43 35 1800.06 
1 Northwestern Mutual Life 

Ins. Co. policy 912851, see 

ditioehed ..................0% Lf Dee 13 '35 1499.33 


1 Northwestern Mutual Life 
Ins. Co. policy 2037662, sec 


atipdiet! 2.2 icc... Dees “Sd 7662.85 
1 New York Lite Ins. Co. pol- 
icy 6175331, see attached........ Dee 10 735 315.84 


All above Insurance policies 
conveyed to (rertrude H. 
Gavlord, my wite, Margaret 
G. Ruppel and Gertrude 
Gavlord, my daughters, share 
and share alike or to the 
SULVIVOrS. 


UD fa. a eee $140,278.08 
(b) Less total exclusions not exceeding $5,000 for 
each donee (except future interests) ................ 15,000.00 


(c) Included amount of gifts for year other than 
CMT AI, RES MTS o.oo e eee cet eens ececceceese Dye T8106 
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SCHEDULE B.—CHARITABLE, PUBLIC, AND SIMILAR 
GIFTS DURING YEAR 


Item Description of gift, name and address of Date of Value at 
No. donee, and character of institution Gift Date of Gift 


Community Chest of Pasadena Calif July 19385 $50.00 


(@) Wig, 22... 223395... me... ee $ 
(b) Less total exelusions not exceeding $9,000 for 
each donee (except future interests)...............- 


(c) Included amount of charitable, public and sim- 
Wie MLS WOr GA 0. S 4:2 


SCHEDULE C.—RETURNS, AMOUNTS OF SPECIFIC EX- 
EMPTION, AND NET GIFTS FOR PRECEDING 
YEARS (Subsequent to June 6, 1932) 


[l’ollowed by printed form not filled in] 


[82] 


Northwestern Mutual Life Insurance Company—faee of pol- 
icy $2500.00, issued Mareh 2, 1906, #653962 net eash value De- 
cember 13, 1935, $1800.06 paid up as to premiums. Straight 
Life. 


Northwestern Mutual Life Insurance Company—taee of pol- 
i¢y $3000.00, issued February 1, 1912, #912851 net eash sur- 
render nalue December 138, 1985 $1499.33 paid up as to pre- 
miums. Straight Life. 


Northwestern Mutual Life Insurance Company—tace of pol- 
eV $50,000.00, issued Dee. 1, 1927 22037662 net cash surrender 
value December 13, 1935, $10,930.94 less loan on poliey $3267.09 
equals net value $7662.85 premiums $2131.00 Straight Life. 


New York Life Insurance Company—faee of poliey $8415.00 
issued July 28, 1917 #6175331 net eash surrender value De- 
eember 10, 1935, $5145.84 less loan against same $4830 equals 
$315.84 net value. Straight Life. 

All values furnished by Insurance Cos. [83] 
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Exhibit E—(Continued) 
COMPUTATION OF AMOUNT OF NET 


GIFTS FOR YEAR CS 


1. Amount of gifts for vear other than 
charitable, ete., gifts (item ¢, sehed- 
 f | eee 2 1s See eee. $40,000.00 
2. Amount of charitable, public, and sim- 
ilar gifts for year (item ec, sched- 


ee 0 
3. Total amount of gifts for year (item 1 plus 
OO ae $40,000.00 


4. Amount of charitable, public, and 
similar gifts for year (item ec, sched- 
— . i ee 0 
>. Specific exemption elaimed (not ex- 
ceeding $50,000, less total amount of 
specific exemption elaimed for preeed- 


Pe a eee ED $40,000.00 
6. Total deductions (item 4 plus item 5).................. 40,000.00 
T. Amount of net gifts for year (item 3 minus 
Ve —e a ee $ 0 


[84] 


COMPUTATION OF TAX 
[Followed by printed form not filled in] 


AFFIDAVIT 


I swear (or affirm) that this return, including the accom- 
panying schedules and statements, if any, has been examined 
by me, and to the best of my knowledge and belief, is a true, 
correct, and complete return for the calendar year stated, pur- 
suant to the Gift Tax Act of 1932, as amended, and the regula- 
tions issued thereunder, and no transfer required by said law 
and regulations to be returned other than the transfer or trans- 
fers disclosed herein under schedules A or B was made by me 
(the donor) during said calendar year. 


GERTRUDE H. GAYLORD 
(Signature of donor/executor) 
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Exhibit E—(Continued) 


Sworn to and subscribed before me this 3rd day of February, 
1936. 


(Notarial Seal) ALICE F. JACKSON 
(Signature and title of officer admin- 
istering oath) 


AFFIDAVIT 


I swear (or affirm) that I prepared this return for the per- 
son named herein and that this return, including the accom- 
panying schedules and statements, if any, is a true, correct, and 
complete statement of all the information respecting the donor’s 
gift tax liability of which I have any knowledge. 


G. S. GAYLORD D 
(Signature of person preparing return) 


Sworn to and subscribed before me this 3rd day of February, 
1936. 


(Notarial Seal) ALICE F. JACKSON 
(Signature and title of officer admin- 
istering oath) 
[85] 


SCHEDULE A.—GIFTS DURING YEAR OTHER THAN 
CHARITABLE, PUBLIC, AND SIMILAR GIFTS 


Description of gift, motive, donee’s 
Item name and address, and relation- Date of Value at 
No. ship to donor Gift Date of Gift 


2000 Shares of Common Stock of 
Marathon Paper Mills Co. of Ok 
Wausau Wis Nov 7 1935 $50,000.00 
at 25 
Data submitted 
Geo. S. Gaylord IK. B. 
X ref. donee 
says 7000 shs ? 
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Exhibit E—( Continued) 


Schedule A.—(Continued) 


J ae ee ee $50,000.00 
(b) Less total exelusions not exceeding $5,000 for 
each donee (except future interests) .0....0.00000000.... 10,000.00 


(c) Included amount of gifts for year other than 
Chamitable, Ste, MIME -...-.scccccccecccc.. cece eee seeeeeecess---.-40,000/00 


SCHEDULE B.—CHARITABLE, PUBLIC, AND SIMILAR 
GIFTS DURING YEAR 


Description of gift, name and ad- 


Item dress of donee, and character of Date of Value at 

No. Institution Gift Date of Gift 
None $ 

| ee I 


(b) Less total exclusions not exceeding $5,000 for 
each donee (except future interests)... lee 


(ce) Included amount of charitable, public, and sim- 
FB Oe | a! ae 


SCHEDULE C.—RETURNS, AMOUNTS OF SPECIFIC EX- 
EMPTION, AND NET GIFTS FOR PRECEDING 
YEARS (Subsequent to June 6, 1932) 


Amount of Amount of 
Calendar Collection District in which Prior Specific Net 
Year Return was filed Exemption Gifts 
None $ $ 

(a) Total amount of specific ex- 

emption claimed for preceding 

gt ee a 
(b) Total amount of net gifts for 

Wego i Ot eatecraan: cas 
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EXHIBIT F 


SHOWING COST OF MARATHON PAPER 
MILLS COM. STOCK 


Menasha Printing and Carton Co. 
alte Maweh fh, W138 ce...) $350,000.00 
dmg 3, TOUT wiveseed ..........c.......... eae... 152,500.00 


ILess—Preferred stock sold July 1917...... 20,000.00 


$482,500.00 

Received for 3,357 shares Menasha Printing and Car- 

ton Co. stock, securities of Marathon Paper Mills 
Co., as follows: 

$1,038,000.00 par 514% Bonds............ $ 1,038,000.00 

6,728 shares common stock at 130.30 876,658.40 


$ 1,914,658.40 


$1,038,000.00 equals 54.21% of total received 

$ 876,658.40 equals 45.79% of total received 

45.79% of $482,500.00 equals $220,936.75 or original 
eost of 6,728 shares of common stock or $32.84 per 
share. 

Stock was divided four for one, making original cost of 
present common shares $8.21 per share. 

[87] 


EXHIBIT G 


MEMORANDUM SHOWING HOW VALUE 
OF STOCK OF MARATHON PAPER 
MILLS COMPANY, OWNED BY GEORGE 
S. GAYLORD, IS ESTABLISHED 


This stock origimated with various investments 
in Menasha Carton Company, a corporation, which 
was merged August 1917, with Menasha Printing 
Company to form the Menasha Printing & Carton 
Company. ‘The basis for the new securities issued 
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in this merger was the actual value of physical as- 
sets of the merged companies which were appraised 
at $186,000.00 for the AMlenasha Carton Company, 
and $774,000.00 for the Menasha Printing Company. 
Common stock in the amount of $500,000.00 par 
value and preferred stock or bonds in the amount 
of $460,000.00 par value were issued by the new 
company. «As the new securities were issued for 
physical assets only, the par value of the stock and 
bonds issued does not reflect the fair market value. 
The fair market value includes goodwill valued 
under ordinary circumstances by taking the average 
earnings for a number of years just prior to date 
value is to be determined. As the Menasha Carton 
Company is the Company in which Mr. Gaylord’s 
holdings originated, and on which the value of his 
holdings in Marathon Paper Mills Company de- 
pended, it becomes necessary to arrive at the valne 
as of August 1917 of his interest in that company 
as his basis for his Marathon Paper Mills Company 
stock. 

Due to the entry of the United States in war in 
1917, business in most every lhne had increased 
materially over the preceding years and the value 
of the business could not be [88] calculated on the 
basis of the prior years. More weight. necessarily 
had to be given to the present and future, particu- 
larly when a business had just started a few vears 
prior to that time. Market quotations for stocks 
generally had reached a very high level by August 
1917. The earnings of Menasha Carton Company, 
Menasha Printing Company and the consolidated 
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company, obtained from old records of the com- 
panies show a very rapid rise starting in 1917, 
which continued through the subsequent years, 
substantiating the value existing in 1917. These 
earnings are as follows: 


Menasha Menasha Consolidated 
Carton Company Printing Company Company 
115 $29,369.09 $ 99,889.97 ae 
1916 28,225.90 206,271.50 j. ~~ aaa 
1917 (a) 1! Rs vn (b) 303,236.91 
LE ee 297,825.12 
ee 232,595.87 
(a) Seven months only—same basis for twelve months— 
$96,378.84 
(b) Includes $38,289.80 Carton Company profits for five 
months. 


Tax payer believes that the 1917 earnings of the 
Carton Company capitalized at ten per cent. reflect 
correctly the fair market value of the stock of that 
company establishing the basis of his stock in Mara- 
thon Paper Mills Company although subsequent 
earnings of the new company are much greater. 
The rate per share of Marathon stock is arrived by 
using the value of Marathon Carton Company stock 
as of August 1, 1917, based upon earnings for the 
first seven months of that vear capitalized at 10% 
as follows: [89] 


Value of Carton Company stock, August 1917.......... $963,788.40 


@. S. Gaylord ® Ghave—337/7126 ................ ccc SP OT 
Additional amount paid for shares in new eor- 


ll i ee eee 152,161.11 


Total basis 1,960 shares Menasha Printing & Car- 
ton Co. and 190 shares of preferred stock (or 
Vo, a ere 599,539.51 
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Less—preferred stocks (or bonds) sold.........0.00...... 19,000.00 


Net value of stock (average per share 
Le | Oo) ee UR Ea) 


[90] 


COMPUTATION OF BASIS OF MARATHON PAPER 
MILLS COMPANY STOCK 


Value of Menasha Carton Company stock August 
1917, based upon earnings of Carton Co. seven 
MOOR ET incase. cee ccc ccccsecccecessceee soos POOO, FOOD 


eS. "Gaylord clare (ey 7220 ) - 2c... see... 447 378.40 
Additional amount paid to aequire 1960 shares of 

common and 190 shares of preferred (also referred 

to as bonds) Menasha Printing and Carton Co..... 152,161.11 


Less—value alloeated to preferred stock or bonds 


oo Mg I 19,000.00 
Net value of common stoek (1960 shares)........ 5605395] 


Value per share $296.194 


Deduet cost of sales to employees prior to January 


LL, 1925— 8d Sires af F206. 108)..........00.. 0. 94,795.89 
Net, Vala@ ok Anis igltMtWoue..........c0..... BZD, ABO! 


Stock dividend (1-2-25) 100% —reduees value per 
share to $148.097, and inereases number of 
shares to 3,550. 


Less—Cost of — 
390 shares exchanged for 482 shares 
Robert Gaylord, Ine. (1-2-25)— 


390 Shares at $148.097...................-.. $ 51,883.95 
195 shares gold 10-5225 and 4-1-26 at 
TS ee ee 28,878.92 80,712.87 


Remaining value for 3,005 shares 
(BIAS ORT TEP BIATO) .......000.............0mmn.. 445,080.75 
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Add—352 shares acquired (8-24-27) from C. W. 
Gaylord for 432 shares of Robert Gaylord, Ince. 
(value based upon value of 3357 shares owned 
after this was aequired, all of which was ex- 
ehanged for $1,914,658.40 in stock and bonds of 
new corporation—352/3357 of $1,914,658.40.......... 200,762.51 


Gost of Mamthon stoek and bonds.................... 645,793.26 


[91] 
Bonds 54.21% of $645,793.26 or $350,084.53 
Stock 45.79% of $645,793.26 or $295,708.73 
Basis. fot. .cach share— 
$295,708.73 + 6728 = 43.952 per share 


Stock spht—+t for 1 December 2, 1929, reducing 
price to $10.988 correct basis for all shares sold by 
George 8. Gaylord in 1935, 1936, 1937, 1938 and all 
excepting last 100 shares sold in 1939, and for all 
shares sold by Gertrude H. Gaylord acquired by 
gift from George S. Gaylord, 2-9-82 and for all 
shares sold by the trustees out. of the trust estate 
acquired from George 8S. Gavlord and Gertrude H. 
Gaylord in 1935. The last 100 shares acquired by 
George S. Gaylord was purchased at $17.00 per 
share. 

Note—Stock transactions prior to consolidation 
with Marathon Paper Mills Co. are set forth in 
Revenue Agents report dated January 20, 1941, on 
George 8. Gaylord in Exhibit A. 


[Endorsed]: U.S.B.T.A. Filed Nov. 10, 1941. 
: [92] 
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[Title of Board and Cause. ] 
ANSWER 

‘The Commissioner of Internal Revenue, by Is 
attorney, J. P. Wenchel, Chief Counsel, Bureau of 
Internal Revenue, for answer to the petition of the 
above-named taxpayer, admits and denies as _ fol- 
lows: 

1 and 2. Admits the allegations contained in 
paragraphs 1 and 2 of the petition. 

3. Admits that the taxes in controversy are i- 
come taxes for the calendar years 1936, 1937, 1938 
and 1939; denies the remainder of the allegations 
contained in paragraph 3 of the petition. 

4. (1) to (LIL), inelusive. Denies the allega- 
tions of error contained in paragraphs (1) to 
(LIL), inclusive, of paragraph 4 of the petition. 

) (a) The fespondent admits that as o£ 
November 7, 1935, the petitioner, George S. Gay- 
lord, and his wife, [93] Gertrude H. Gaylord, ex- 
ecuted a certain declaration of trust in which they 
named themselves as ‘‘trustee’’ (sic) and their two 
daughters, Margaret Gaylord Ruppel and Gertrude 
Gavlord, as beneficiaries, and in the event of the 
death of either or both of them during the existence 
of the trust, the issue of either or both of them, as 
the case might be, due to the death of one or both 
of the first-named beneficianies. 

Respondent also admits that the trust embraced 
the property substantially of the kind and amount 
deseribed by the petitioner, but because respondent 
does not know as a matter of fact whether or not it 
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was recorded in the places and under the circum- 
stances stated by the petitioner, and does not know 
as a matter of fact whether or not the purported 
gift tax returns were filed and gift taxes paid there- 
on in the manner and form related by petitioner, 
and does not know as a matter of fact whether 
the other matter and things related by petitioner 
existed, happened or were done in the manner and 
at the time stated by the petitioner in said sub- 
paragraph (a) of paragraph 5 of the petition, the 
respondent therefore, for lack of information suffi- 
cient upon the basis of which to form a belief as 
to the truth or accuracy thereof, denies each and 
every allegation contained in said subparagraph (a) 
not expressly admitted. Furthermore, respondent 
denies that the trust dated November 7, 1935, 
created by the petitioner was an irrevocable trust. 

[94] 

(b) Demes the allegations contained im_ sub- 
paragraph (b) of paragraph 5 of the petition. 

(c) Respondent admits that the two named 
beneficiaries of said trust, Margaret Gaylord Rup- 
pel and Gertrude Gaylord Bruce (named in said 
declaration of trust as Gertrude Gavlord). are the 
daughters of the petitioner, George S. Gaylord, 
and said Gertrude H. Gavlord, his wife, and that 
said Margaret Gaylord Ruppel was born on Novem- 
ber 10, 1904, and said Gertrude Gavlord Bruce was 
horn on May 31, 1916, and that each of said bene- 
ficiaries has lawful issue now living. Repondent 
also admits that said Margaret Gaylord Ruppel has 
two children now living, to-wit, a daughter, Barbara 
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Brunker, who was born October 14, 1925, and a son, 
Robert Brunker, born June 5, 1928. It is further 
admitted that said Gertrude Gaylord Bruce has one 
child, to-wit. a daughter, Ann Bruce, born April 20, 
1938. For lack of information sufficient upon the 
basis of which to form a belief as to the truth or 
accuracy of the remaining allegations of said sub- 
paragraph (¢) of paragraph 5 of the petition, re- 
spondent denies the same. 

(d) Demes the allegations contained in sub- 
paragraph (d) of paragraph 5 of the petition. [95] 

(e) For lack of information sufficient upon the 
basis of which to form a behef as to the truth or 
accuracy of subparagraph (e) of paragraph 5 of 
the petition, respondent denies the same. 

(f) Denies the allegations contained in sub- 
paragraph (f) of paragraph 5 of the petition. 

(¢) Fora lack of information sufficient upon the 
basis of which to form a behef as to the truth or 
accuracy of subparagraph (g) of paragraph 5 of 
the petition, respondent denies the same. 

(h) and (1). Denies the allegations contained 
m subparagraphs (h) and (1) of paragraph 5 of the 
petition. 

(j) C1) and (2). Denies the allegations con- 
tained in subparagraph (j)), and subsections (1) 
and (2) thereof, of paragraph 5 of the petition. 

(k) Denies the allegations contained in- sub- 
paragraph (k) of paragraph 5 of the petition. 

(1) Admits that in or about March, 1938, the 
petitioner, George S. Gaylord, in his individual 
capacity, and his said wife, Gertrude H. Gaylord, 
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in her individul and personal capacity, for the here- 
tofore mentioned trust, by its trustees George 5. 
Gaylord and Gertrude H. Gaylord, purchased each 
an undivided one-third interest in business property 
situated in the City of Santa Monica, California, 
consisting at the [96] time, of land improved with 
a storeroom building occupied by several ditterent 
tenants holding under separate rental contracts or 
leases, and admits that during said year that the 
building was acquired the above-described Gwners 
thereof demolished and razed the old building and 
commenced the erection of the new building, but de- 
nies that the petitioner and his co-owners, as he al- 
leges, did not contemplate and intend at the time of 
the purchase of said property of said property to 
demolish the oid building that was thereon and te 
erect in the place thereof a new building. 

(m) Adnuts that the petitioner, George 8. Gay- 
lord, acquired a so-called ranch near Carmel, Cali- 
fornia, part of which was devoted to a pear orthard 
containing several hundred trees. For lack of in- 
formation sufficient upon the basis of whieh to form 
a belief as to the truth or accuracy of the remamnine 
allegations of said subparagraph(m) of paragraph 
5 of the petition, respondent denies the same. 

6. Denies each and every allegation contained 
in the petition not hereinbefore specifically ad- 
mitted or denied. [97] 
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Wherefore it is prayed that the determination 
of the Commissioner be approved. 
(Signed) J. P. WENCHEL 
KAT 
Chief Counsel, 
Bureau of Internal Revenue. 
Of Counsel: 
ALVA C. BAIRD, 
Division Counsel. 
FRANK T. HORNER, 
B. M. COON, 
Special Attorneys, 
Bureau of Internal Revenue. 
BMC/fmt 12/3/41 


[Endorsed]: U.S.B.T.A. Filed Dec. 9, 1941. [98] 


United States Board of Tax Appeals 
Docket No. 109273 


GERTRUDE H. GAYLORD, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITION 
The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in Ins notice of 
deficiency LA:IT:90D:PB, dated Sep. 17, 1941, and 
as a basis of her proceeding alleges as follows: 
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1. The petitioner is an individual with her resi- 
dence at No. 689 Rosemont Avenue, Pasadena, Cali- 
fornia. The returns for the periods here involved 
were filed with the Collector for the Sixth District 
of California at Los Angeles, California. 

2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to 
the petitioner on the 17th day of September, 1941. 

3. The taxes in controversy are income taxes 
for the calendar years 1936, 1937, 1938 and 1939 
and in the amount of $8,045.63. 

4. he determination of tax set forth in said 
notice of deficiency is based upon the following 
errors: [99] 

(1) The Commissioner of Internal Revenue 
(hereinafter for brevity referred to as ‘‘Commis- 
sioner’’) erred in determining that there was or 1s 
an. income tax hability of the petitioner in the sum 
of $1,133.35 or any other sum or amount whatsoever 
other than $49.08 on or with respect to the or any 
income of the petitioner for the vear 1986. 

(II) The Commissioner erred in determining 
that there was or is a deficiency of $1,087.40 or any 
other sum or amount whatsoever in excess of $49.08 
in or with respect to any such tax lability or that 
there was or is any deficiency or unpaid tax or lia- 
bility therefor of the petitioner on or with respect 
to her income for the vear 1986 other than 88.05. 

(111) The Commissioner erred in determing 
that there was or is an ineome tax lability of the 
petitioner in the sum of $14,627.77 or any other 
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sum or amount whatsoever on or with respect to 
the or any income of the petitioner for the year 
1937. 

(IV) ‘The Commissioner erred in determining 
that there was or is a deficiency of $4,925.01 or any 
other sum or amount whatsoever im or with respect 
to any such tax hability or that there was or is any 
deficiency or unpaid tax or hability therefor of the 
petitioner on or with respect to her income for the 
vear 1937. 

(V) The Commissioner erred in determining 
that there was or is an income tax lability of the 
petitioner in the sum of $32.51 or any other sum or 
amount whatsoever on or [100] with respect to the 
or any income of the petitioner for the year 19388. 

(VI) The Commissioner erred in determining 
that there was or is a deficiency of $32.51 or any 
other sum or amonut whatsoever in or with respect 
to any such tax hability or that there was or 1s any 
deficiency or unpaid tax or lability therefor of the 
petitioner on or with respect to her income for the 
vear 1938. 

(VII) The Commissioner erred in determining 
that there was or is an income tax lability of the 
petitioner in the sum of $3,381.23 or any other sum 
or amount whatsoever on or with respect to the or 
any income of the petitioner for the vear 1939. 

(VIITT) The Commissioner erred in determin- 
ing that there was or is a deficieney of $1,998.71 or 
any other sum or amount whatsoever in or with 
resepct to any such tax habilitv or that there was 
or is any deficieney or unpaid tax or lability there- 


104 George S. Gaylord vs. 


for of the petitioner on or with respect to her in- 
come for the year 1939. 

(IX) The Commissioner erred in determining 
that there was or is a total liability of $19,174.89 
or any other sum or amount whatsoever of the peti- 
tioner on or with respect to her income in or for 
the years 1936, 1937, 1938 and 1939 or any thereof. 

(X) The Commissioner erred in determining 
that there was or is a total deficiency of $8,043.63 
or any other sum or amount whatsoever on or with 
respect to the income [101] taxes or any income tax 
or income tax hability of the petitioner on or with 
respect to the income of the petitioner for the vears 
1936, 1937, LOSS and 1939 or any of said years. 

(XI) The Commissioner erred in determining 
or holdng that the net income as adjusted for the 
taxable years 1936, 1937, 19388 and 1939 or Tor 
anv of said years or anv net income for said vears 
or any thereof of the trust created by the declara- 
tion of trust dated November 7. 
George 8. Gaylord and his wife Gertrude FI. Gay- 


1933, Made % 


lord, of which trust the petitioner and her said 
husband are first named trustces and their two 
daughters Margaret Gaylord Ruppel and Gertrude 
Gavlord (now Gertrude Gaylord Bruee) are two of 
the beneficiaries of said trust, constitutes or ¢con- 
stituted or is or ever was income of the petitioner 
and her said husband or of either of them as 
erantors or grantor under the provisious of Sec- 
tion 22(a) end/or Section 166 of the Revenue Acts 
of 1936 and 1988 and/or the same sections of the 
Tnternal Revenue Code or under any of said pre- 
visions, or otherwise, or at all. 
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(XII) The Commissioner erred in determining 
or holding that 2/7ths or any other part of the net 
incoine of said trust as adjusted for each of the 
vears 1936 to 1939, inclusive, or for any of said 
vears, or any net income of said trust should be 
included in the recomputation or computation of 
the petitioner's taxable net income for the years 
1936 to 1939, inclusive, or for any of said years. 

(XIII) The Commissioner erred in determin- 
ing or [102] holding that for the purpose of com- 
puting the capital gains realized by said trust. in 
the years 1936, 1937, 1938 and 1939 or in any 
of said years or the capital gains allegedly 
realized by the petitioner in the years 1936, 1937, 
1938 and 1939 or any of said years from the sale 
of shares of the common capital stock of Marathon 
Paper Mills Company the statutory basis for com- 
puting gain or loss on each such sale was or Is 
€2.83542 per share instead of $8.21 per share as 
stated in the income tax returns of said trust filed, 
and in determining the statutory basis for comput- 
ing gain or loss on each such share to be any sum 
or amount whatsoever less than $10.988. 

(XIV) The Commissioner erred in determiming 
or holding that for the purpose of determining the 
statutory basis for computing gain or loss on each 
or any such sale the fair market value of the 435 
shares or any number of shares of the common 
stock of Menasha Printing and Carton Company 
received by said George S. Gaylord on or abort 
Aueust 15, 1917, or of any of said shares, mn ex- 
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change for stock of Menasha Carton Company was 
or is $100.00 per share or any other sum or amount 
Whatsvever less than $296.194 per share. 

(XV) ‘The Commissioner erred in determining 
or holding that while said George 5S. Gaylord’s 
statutory basis for gain or loss upon the sale or other 
disposition of ‘the bonds and stock of Marathon 
Paper Mills Company received by him on or about 
October 31, 1927, in exchange for 3357 shares of the 
common stock of Menasha Printing and Carton 
Company is the same as his basis in the shares 
given in that exchange, [103] such basis should he 
apportioned 53.967% to the bonds and 46.033% to 
the stock received in that exchange or should be 
apportioned at any other percentage than 54.21% 
to the bonds or than 45.79% to the stock received 
in that exchange. 

(XVI) The Commisioner erred in determining 
(see Adjustments To Net Income Taxable Year 
Ended December 31, 1986, in said notice of defi- 
ciency) that there was or is additional income 1n the 
amount of $12,601.08 or any other sum or amount 
whatsoever other than $84.78. 

(XVIT) The Commisioner erred in determining 
(See under same heading in said notice) that there 
was or is income from trust in the amount of §12,- 
916.30 or any other sum or amount whatsoever. 

(XNVIIT) The Commissioner erved in detremin- 
ing (see ixplanation of Adjustments for taxable 
vear ended December 31, 1936, in said notice of de- 
fiqency) that the portion of the income of what 
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the Commissioner im his said notice of deficiency 
refers to as the ‘Gaylord Trust’ held to be taxable 
to the petitioner was or is $12,516.30 or any other 
sum or amount whatsoever, and in determining that 
any portion of the income of said Gaylord Trust 
is taxable to the petitioner. 

(XIN) The Commissioner erred in determin- 
ing (see said Explanation Of Adjustments in said 
notice of deficiency) that there was or is addition 
to income by increase in ¢apital gain in amount of 
$6,749.50 or any other sum or amount whatsoever 
and in determining that there was or is any addi- 
tion to income by or because of any increase in capi- 
tal gain [104] and in determining that there was 
any increase in capital gain in any sum or amount 
whatsoever. 

(XX) The Commissioner erred in determin- 
ing that the net income of the trust was or is $43,- 
507.03 or any other sum or amount whatsoever in 
excess of $37,357.53. 

(XXII) The Commissioner erred in determin- 
ing that 2/7ths or $12,516.30 or any portion or 
amount of the net income of said trust was or is 
taxable to the petitioner. 

(NXIT) The Commissioner erred in determin- 
ing (see Computation Of Tax Taxable Year Ended 
December 31, 1936, in said notice of deficiency) that 
there was or is net income adjusted or otherwise in 
the sum of 413,878.16 or any other sum or amount 
whatsoever in excess of $1,361.86 or a balance (sur- 
tax net income) in the sum of $13,878.16 or any 


other sum or amount whatsoever in excess of $1,- 
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361.86 or net income subject to normal tax in the 
sum of $13,578.16 or any other sum or amount what- 
soever in excess of $1,225.67. 

(XXTIT) The Commissioner erred in determin- 
ing (see said Computation Of ax in said notice of 
deficiency) that there was or is a normal tax at 4% 
on $13,578.16 or on any sum or amount whatsoever 
in excess of $1,225.67, or a normal tax of $543.18 or 
any other sum or amount whatsoever in excess of 
$49.03, or that there was or is surtax on the sum of 
$13,878.16 or on any other sum or amount whatso- 
ever, or surtax in the amount of $590.25 or any 
other sum or amount whatsoever, or that the correct 
or any income tax lability of the peti- [105] tioner 
on or with respect to her income tor the calendar 
year 1936 was or is 1,133.38 or any sum or amount 
whatsoever in excess of $49.03, or that there is any 
deficiency of income tax in the amount of $1,087.40 
or any other sum or amount whatsoever in excess 
of $3.05. 

(XXIV) The Commissioner erred in determin- 
ing (see Adjustments To Net Income Taxable Year 
Knded December 31, 1937, in said notice of defi- 
ciency (that there was or is additional income and 
unallowable deduction or additional income or un- 
allowable deduction in the sum of $13,120.08 or any 
other sum or amount whatsoever, or that there was 
or is Income from trust taxable to petitioner in the 
sum of $9,449.31 or any other sum or amount what- 
soever, of that theré Was or is capital cain of #3)- 
385.99 or any other sum or amount whatsoever by 
way of additional income, or that there was or is 
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total net income or total net meome adjusted of 
$63,162.26 or any other sum or amount whatscever 
in excess of 250,326.96. 

(XXV) The Commissioner erred in determun- 
ing (see Explanation Of Adjustments for taxable 
year ended December 31, 1937, in said notice of de- 
ficiency) that $9449.32 is taxable to the petitioner 
as income of said Gaylord Trust and in determining 
that any income of said Gaylord Trust is taxable to 
the petitioner. 

(XXVI) The Commissioner erred in determin- 
ing (see said Explanation Of Adjustments on said 
notice of deficiency) that there was or is addition 
to income of said trust by increase in capital gain in 
the sum of $2,576.80, or by any increase [106] in 
any capital gain or in any sum or amount whatso- 
ever, and that the net income of trust as adjusted 
or otherwise was or is $33,072.58 or any sum o7 
amount whatsoever in excess of #30,498.78. 

(XXVIII) The Commissioner erred in deter 
mining that 2/7ths or any part of the net mcome 
of said trust was or is taxable to the petitioner or 
that the sum of $9,449.31 or any other sum or 
amount whatsoever of the net income of said trust 
as adjusted or of any net income of said trust or of 
any income of said trust was or 1s taxable to the 
petitioner. 

(XXVIII) The Commissioner erred in deter- 
mining (see Computation Of Tax Taxable Year 
Ended Deeember 31, 1937, in said notice of defici- 
ency) that the petitioner’s net Income for or with 
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respect to the calendar year 1937 as adjusted or 
otherwise was or is $63,162.26 or any other sum or 
amount whatsoever in excess of $50,326.96 or that 
the balance (surtax net income) was or 1s 765,162.- 
26 or any other sum or amount whatsoever 1n ex- 
cess of $50,326.96 or that the net income subject to 
normal tax was or is $62,862.26 or any other sum 
or amount whatsoever in excess of $50,026.96. 

(XXIX) The Commissioner erred in determin- 
ing (see said Computation Of Tax in said notice 
of deficiency) that petitioner was or is Hable for 
normal tax at 4% on $62,862.26 or any other sum or 
amount whatsoever in excess of $50,026.96 or that 
the petitioner was or is hable for normal tax in the 
amount of $2,514.49 or any other sum or amount 
whatsoever in excess of $2,001.08 or that the peti- 
tioner is liable for surtax on 363,162.26 or on any 
other sum or amount whatsoever [107] in excess of 
$50,326.96 or that there was or is surtax in the 
amount of $12,113.28 or any other sum or amount 
whatsoever in excess of $7,701.68 or that the correct 
income tax hability was or is $14,627.77 or any other 
sum or amount whatsoever in excess of $9,702.76 or 
that there is deficiency of income tax in the amount 
of $4,925.01 or any other sum or amount whatsoever 
or that there is any deficiency in any amount what- 
soever for or with respect to any tax on any income 
of the petitioner for, in or with respect to the year 
1987. 

(XXX) Phe Commissioner erred in determin- 
ing (see Adjustments To Net Income Taxable Year 
Ended December 31, 1938, in said notice of defi- 
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ciency) that there was or is additional income and 
unallowable deductions or additional income or any 
unallowable deduction or deductions in the total sum 
of $18,779.91 or any other sum or amount whatso- 
ever in excess of $466.35 and in deternuning that 
there was or is income from trust taxable to peti- 
tioner in the sum of $7,229.86 or any other sum or 
amount whatsoever or any income from any trust 
taxable to the petitioner, and in determining that 
there was or is any long-term capital gain in the 
sum of $6,007.59 or any other sum or amount what- 
soever taxable as additional income to the petitioner, 
and in determining that loss in the amount of #5,- 
O76.11 or any part thereof should be disallowed. 
(XXXII) The Commissioner erred in determin- 
ing that there was or is net income in the amount of 
$11,042.79 or any other sum or amount whatsoever. 
[108] 
(XXXLL) Vhe Commissioner erred in deter- 
mining (see Explanation Of Adjustments for Tax- 
able Year Ended December 31, 1938, in said notice 
of deficiency) that $7,229.86 or any part thereof or 
any other sum or amount whatsoever 1s taxable to 
the petitioner as income of said Gaylord Trust, and 
in determining that any imeome of said Gaylord 
Trust in or for the calendar year 1938 is taxable to 
the petitioner, and in determining that the deduction 
of $15,899.86 for amount distributable to benefici- 
aries or any part of said sum or amount should be 
disallowed, and in determining that there was or is 


increase in long-term capital gam in the sum of 


112 George S. Gaylord vs. 


$2,687.29 or any increase in any capital gain ™ 
any sum or amount whatsoever, and in determining 
that the loss of $5,076.11 claimed by the petitioner 
or any part thereof should be disallowed, and in 
determining that the net income of trust as adjusted 
was or is $25,304.53 or any other sum or amount 
whatsoever in excess of $1,641.27. 

(XXXIJIT) The Commissioner erred in deter- 
mining that the petitioner was hable for 2/7ths or 
any proportion or part whatsoever of the income of 
said Gaylord Trust for, in or with respect to the 
calendar year 1938, or that 2//ths or any proportion 
whatsoever of the income of said trust was or is the 
portion of the petitioner or that the petitioner was 
or is liable for $7,229.86 net income of said trust or 
any part thereof or any income from said trust. 

(XXXIV) The Commissioner erred in deter- 
mining or holding (see said Explanation Of Adjust- 
ments in said notice of deficiency) that no deductible 
loss was sustained by [109] reason of the demolition 
of the building in Santa Monica, California, fe- 
ferred to in the return of income of said trust for 
the ealendar vear 1938 and referred to im Said 
notice of deficiency and that no deductible loss in the 
sum of $5,076.11 was sustained by said trust by rea- 
son of the demolition of said building in said year. 

(XNXV) The Commissioner erred in determin- 
ing (see said Explanation Of Adjustments in said 
notice of deficiency) that the amount of $5,076.11 
deducted in the petitioner’s return of her ineome 
for the calendar year 1938 as representing her pro- 
portionate share of loss sustained in that vear by 
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reason of the voluntary demolition of a building 
in Santa Monica, California, should be disallowed. 

(XXXVI) The Commissioner erred in deter- 
mining (see Computation Of Tax Taxable Year 
Ended December 31, 1938, in said notice of defici- 
ency) that there was or is net income adjusted or 
otherwise in the sum of $903.11 or any other sum 
or amount whatsoever or that there was or is a 
balance (surtax net income) in the sum of $903.1 
or any sum or amount whatsoever or that there 
was or is net income subject to normal tax in the 
sum of $812.80 or any other sum or amount what- 
soever. 

(XXXVI) The Commissioner erred in deter- 
mining (see said Computation Of ax in said notice 
of deficiency) that there was or 1s normal tax at 
4% on $812.80 or on any other sum or amount what- 
soever or normal tax in the sum of $32.51 or any 
other sum or amount whatsoever or correct or other 
or any income tax Nability in the sum of $32.51 or 
in any [110] other sum or amount whatsoever or 
anv deficiency of income tax in the amount of $32.- 
D1 or any other sum or amount whatsoever. 

(XXXVITT) The Commissioner erred in deter- 
mining (see Adjustments To Net Income ‘Taxable 
Year Ended December 31, 1939, in said notice of de- 
ficiency) that there was or is additional income and 
unallowable deductions or additional income or any 
unallowable deductions or deduction in the sum of 
$10,780.59 or any sum or amount whatsoever in ex- 
cess of ¥835.78 or that there was or is Income from 
trust taxable to the petitioner of $7,201.47 or any 
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other sum or amount whatsoever or any income from 
any trust whatsoever taxable to the petitioner or 
that there was or is long-term capital gain of ¥1,- 
343.64 or any other sum or amount whatsoever, or 
that storm loss of $1,400.00 or any part thereof 
should be disallowed, or that there was or is net 
income adjusted or otherwise of $26,492.30 or any 
other sum or amount whatsoever in excess of $16,- 
D47.49. 

(XX XIX) The Commissioner erred in deter- 
mining (see Explanation Of Adjustments for tax- 
able year ended December 31, 1939, in said notice 
of deficiency) that $7,201.17 of the income of said 
Gaylord Trust or any part of said sum or of any 
income of said trust was or is taxable to the peti- 
tioner, and in determining that deduction of $22,- 
465.39 for amount distributable to beneficiaries or 
any part of said sum should be disallowed, and in 
determining that there was or is increase in long- 
term capital gain in amount of $1,074.92 or any other 
sum or amount whatsoever or any in- [111] crease 
in any long-term capital gain whatsoever, and in 
determining that the net income of trust as adjusted 
was or is the sum of $25,204.12 or any other sum or 
amount whatsoever in excess of $1,663.81. 

(XL) ‘The Commissioner erred in determining 
(see said Explanation Of Adjustments in said no- 
tice of deficiency) that 2/7ths or any part or por- 
tion of the net or any income of said Gaylord Trust 
was or 1s taxable to the petitioner and in determin- 
ing that $7,201.17 or any part thereof was or is tax- 
able to the petitioner. 
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(XLII) The Commissioner erred in deteratn- 
ine (see said Explanation Of Adjustments in said 
notice of deficiency) that the deduction of $2,650.00 
taken and claimed by the petitioner in her return 
as representing her one-half of a loss of $5,300.00 
which resulted from destruction by storm of orna- 
mental trees on residence property owned by the pe- 
titioner and her husband George 8S. Gaylord should 
be disallowed and in allowing only $1,250.00 of said 
deduction of $2,650.00 so taken and claimed by the 
petitioner. 

(XLII) The Commissioner erred in determin- 
ing (see Computation Of Tax Taxable Year Iinded 
December 31, 1939, in said notice of deficiency) that 
net income adjusted or otherwise was or is $26,- 
492.30 or any other sum or amount whatsoever in 
excess of 316.547.49, and in determining that there 
492.50 
or any other sum or amount whatsoever in excess of 


was or is balance (surtax net Income) of #26, 
$16,547.49, and in determining that net Income to 
normal tax was or [112] is $26,192.30 or any other 
sum or amount whatsoever in excess of $16,247.49. 
(XLIIL) The Commissioner erred in determin- 
ing (see said Computation Of Tax in said notice of 
deficiency) that there was or is normal tax at 4% 
on $26,192.30 or on any other sum or amount what 
soever in excess of $16,247.49 or that there was or 
is normal tak ef $1,047.69 or any other swm or 
amount whatsoever in excess of $649.90 or that there 
Was or 1s surtax on $26,492.30 or on any other sum 
or amount whatsoever in excess of $16,547.49 or that 
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there was or is surtax of $2,335.54 or surtax in any 
other sum or amount whatsoever in excess of 3732.- 
62 or that there was or is correct or other or any 
income tax liability in the sum of $3,381.23 or any 
other sum or amount whatsoever in excess of $1,- 
382.52 or that there was or is any deficiency of in- 
come tax in the sum of $1,998.71 or any other sum 
or amount whatsoever. 

5. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

(a) The trust mentioned and referred to in said 
notice of deficiency and which is sometimes described 
in said notice as the Gaylord Trust was and 1s a 
trust origimally created and provied for in that 
certain declaration of trust dated the 7th day of 
November, 1935, wherein said George 8S. Gaylord 
and his said wife, the petitioner, Gertrude H. Gay- 
lord are named and referred to as trustees, which 
said declaration of trust was recorded September 
28, 1937, in the office of the County Recorder of Los 
Angeles County, California, in Book 15288 at [113] 
Page 94 of Official Records of Said County. Said 
declaration of trust was also filed for record in the 
office of the Clerk of the County Court. Cameron 
County, Texas, on the 29th day of January, 1938, 
and recorded February 1, 1938. in Deed Record of 
said county, Volume 277 on pages 593-9, and was 
also filed for record in the office of the Cierk, County 
Court. Hidalgo County, Texas. March 18, 1938, and 
recorded March 24, 1938, in Vohune XN. pages 594- 
600, of the Miscellaneous Records of said County, 


and was also filed for record in the office of the 
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County Clerk, Potter County, Texas, June 22, 19%, 
and recorded June 23, 1958, in Deed Records of sated 
county in Volume 282 on page 106, and was alse 
filed for record in the ofhee of the County Clerk, Jim 
Wells County, Texas, December 16, 1958, and iv- 
corded December 29, 1938, in Deed Records of saicl 
county in Volume 64 on pages 348-355. Attache! 
hereto, marked Exlubit B. and hereby referred to 
and made a part hereef is a full and true copy of 
said declaration of trust and reference is hereny 
made to said declaration of trust for all particwars 
thereof and of the trust therein provided for, Said 
trust and declaration thereof are and have always 
been absolutely irrevocable and unchangeable by 
sald George S. Gaylord and Gertrude H. Gavlord 
or by either of them or by any other person or 
party whomsoever, and there is not and has never 
been anv power or revocation, change or modifiea- 
tion of said trust or of any provision thercol ro- 
served in any manner either in said declaration of 
trust or otherwise to said George S. Gavlord and 
Gertrude HW. Gavlord or either of them or to any 
other person or party whomsoever. In con- [114] 
nection with the ereation of said trust and as a yrart 
of the sume transaetion said George 8S. Gaylord 
made and personally signed and exeeuted under his 
oath a gift tax return for the calendar vear 1925, 
on Form 709 Treasury Department Internal Rev- 
enue Service, which said return was so verified by 
him under date of Pebruary 3, 1936, before Alice 
F. Jackson, a notary public in and for the Conn 
of Los Angeles. State of California. and filed in the 
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office of the United States Collector of Internal 
Revenue at Los Angeles, California, on March 10, 
1936. Said return included and covered said George 
S. Gaylord’s contribution to said trust of the 5000 
shares of the common capital stock of Marathon 
Paper Mills Company mentioned in said declaration 
of trust. In said return said George 8. Gaylord de- 
clared that the gift represented by said contribution 
was made ‘‘ By the creation of an irrevocable trust 
for the benefit of another’* and there was at the 
same time filed in said office with said return and as 
a part thereof a copy of said declaration of trust. 
George 8. Gaylord upon so filing his said return, 
with said copy of said declaration of trust, with 
said Collector of Internal Revenue, and at the same 
time the return was so filed, paid a gift tax in the 
amount of $2,531.27 on gifts referred to in ‘said 
return and which included the said George 8. Gay- 
lord’s gift of said 5000 shares to said trust. There- 
after and under date of December 28, 1936, the said 
George S. Gaylord paid to said Collector an addi- 
tional gift tax of #90.05 assessed on said Tet. 
Attached hereto, marked Iexhibit D, and hereby re- 
ferred to and made a part hereof is a copy of said 
eift tax return. [115] Similarly in connection with 
the creation of said trust and as a part of the same 
transaction said Gertrude H. Gaylord made and 
personally signed and executed under her oath a 
eift tax return for the calendar vear 1935 on Ferm 
709 Treasury Department Internal Revenue Ser- 


vice, which said return was so verified by her under 
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date of September 3, 1936, before Alice F. Jackson, 
a notary public in and for the County of Los An- 
geles, State of Califorma, and filed in the office of 
said Collector on Mareh 10, 1936. Said return in- 
cluded and covered said Gertrude H. Gaylord’s 
contribution to said trust of 2000 shares of the 
common capital stock of Marathon Paper Mulls 
Company mentioned in said declaration of trust. 
In said return said Gertrude H. Gaylord similarly 
declared that the gift represented by said contribu- 
tion was made “By the creation of an irrevocable 


°) 


trust for the benefit of another’, and there was at 
the saine time filed in said office with said return 
and as a part thereof a copy of said declaration of 
trust. Attached hereto, marked Exhibit [6, and 
hereby referred to and made a part hereof is a copy 
of said gift tax return of said Gertrude IT. Gay- 
lord. The only trust to which said gift tax returns 
eould or did refer was said trust so omgimally ere- 
ated by the hereinbefore mentioned declaration of 
trust. Long before any question, issue or contro- 
versy was raised by any tax authority respecting 
said trust said George 8. Gaylord and the petitioner, 
said Gertrude H. Gaylord, his wife, upon advice of 
counsel and out of an abundance of caution, signed 
and executed a certain Declaration Being A) Part 
Of A Certain Deelara- [116] tion Of Trust Dated 
November 7, 1935, which was dated November 7, 
1935, and was acknowledged and sworn to by said 
George S. Gavlord and Gertrude H. Gaylord under 
date of March 27, 1940, before J.C. Humphreys, a 


notary pubhe in and for the County of Los Angeles 
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in the State of California. Said Declaration Be- 
ing A Part Of A Certain Declaration Of “Trtsi 
Dated Novembex 7, 1935, was recorded in the office 
of the County Recorder of Los Angeles County, 
California, on March 28, 1940, in Book 17245 at 
Page 350 of Official Records of said county. Attached 
hereto, marked Exhibit ©, and hereby referred 
to and made a part hereof is a full and true copy 
of said Declaration Being A Part Of A Certain 
Declaration Of Trust Dated November 7, 1935. 
Said trust was ereated under and pursuant to a 
mutual understanding and agreement had between 
said George 8. Gaylord and Gertrude H. Gaylord, 
his wife, prior to the execution of the above men- 
tioned declaration of trust dated the 7th day of 
November, 1935, in and by which understanding 
and agreement it was understood and agreed by and 
between said George S. Gaylord and Gertrude H. 
Gaylord that 1f said George 8S. Gaylord would con- 
tribute to an irrevocable trust te be created and 
provided for the uses and purposes and upon the 
terms and conditions set forth in said declaration 
of trust said 5000 shares of the capital stock of 
Marathon Paper Mills Company owned by him as 
his separate property, such shares to be a part of 
the trust estate to be provided for in said trust. 
said Gertrude H. Gaylord would contribute to such 
trust as a part of such trust estate in trust for the 
same uses and purposes and upon [117] the same 
terms and conditions the above mentioned 2000 
shares of the common capital stock of Marathon 
Paper Mills Company owned by her as her sepa- 
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rate property and that if she would make such con- 
tribution of said 2000 shares so owned by her said 
George 8S. Gaylord would make such contribution 
of said 5000 shares so owned by him and that said 
trust was to be absolutely and at all times and un- 
der all circumstances irrevocable by any person or 
party whomsoever or whatsoever. Under and pur- 
suant to said mutual understanding and agreement 
between said George 8. Gaylord and Gertrude H. 
Gaylord said declaration of trust was executed by 
them and he contributed to said trust said 5000 
shares and she contributed to said trust said 2000 
shares. There was a good and valuable considera- 
tion passing from her to him for his execution of 
said declaration of trust and his contmbution of 
said stock to said trust and his joming in said 
trust. ‘There was likewise a good and valuable 
consideration passing from him to her for her execu- 
tion of said declaration of trust and her contnbu- 
tion of her said stock to said trust and her joining 
in said trust. Said trust was not created without 
a valuable consideration passing to each of the 
trustors therein named. At the time said George 
S. Gaylord and Gertrude H. Gaylord executed 
said declaration of trust and at all times dur- 
ing the years 1936, 1937, 1938 and 1939 they had no 
knowledge of any law which would make or render 
or purported to make or render said trust in any 
manner or at any time revocable or the income there- 
of or any part thereof taxable to the trustors or 
either of them. At the time of the execution in [118] 
the year 1935 of said declaration of trust and prior 
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thereto and at all times since said execution of said 
declaration of trust it has always been the unaltered 
and firm mutual desire, understanding, agreement, 
assumption and belief of said trustors and trustees 
George S. Gaylord and Gertrude H. Gaylord that 
said trust was and is absolutely irrevocable by them 
or by either of them or by any person or party 
whomsoever or whatsoever at any time or in any 
manner whatsoever. At all times since said execu- 
tion in 1935 of said declaration of trust said George 
S. Gaylord and Gertrude H. Gavlord have acted on 
said agreement, understanding, assumption and be- 
heft that said trust was so absolutely irrevocable. 
No question has ever been raised nor can legiti- 
mately be raised now as to the ever unchanged and 
firm intent at all times of said George 8. Gaylord 
and Gertrude H. Gaylord to create pursuant to 
their mutual understanding and agreement an ir- 
revocable trust on the terms, conditions and provi- 
sions set forth in said declaration of trust. The 
intent of said George 8S. Gaylord and Gertrude H. 
Gaylord that the trust created and provided for in 
said declaration of trust should forever be irrev- 
ocable preceeded the creation of said trust, was 
present when said trust was formed and has at all 
times remained the same and unchanged. 

(b) None of the income of or from the trust here- 
inbefore mentioned and referred to, either for any 
of the years 19386, 1937, 1988 or 1939. or otherwise, 
is or ever has been income of said George S. Gay- 


lord or said Gertrude H. Gaylord, his wife, in his or 
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her individual or personal capacity, or [119] in- 
come in which he or she has or ever had any bene- 
ficial right, title, interest or estate whatsoever. The 
whole of the net income of and from said trust in or 
for said vears 1936, 1937, 1988 and 1939 was the 
property of and belonged to and was taxable to 
Margaret Gaylord Ruppel and Gertrude Gaylord 
Bruce, the first named beneficiaries in and under 
said trust, in equal shares. There 1s no law or law- 
ful or valid regulation whatsoever under or pur- 
suant to which any of the aforementioned income 
ean be considered or treated as income of said 
George S. Gaylord and said Gertrude H. Gaylord, 
his wife, or either of them, in their respective per- 
sonal or individual capacities, or under or pursu- 
ant to which they are or either of them is or they 
or either of them can be made liable or charged for 
or assessed with any income tax on any of said in- 
come. Under the law all of said income for in- 
come tax purposes belongs to and is chargeable to 
the two first named beneficiaries of said trust, the 
above named Margaret Gaylord Ruppel and Gert- 
rude Gaylord Bruce, in equal shares, and not to said 
George S. Gaylord and said Gertrude H. Gaylord, 
his wife, or to either of them. There is no provision 
for any accumulation of any of the income of said 
trust but all of the income of said trust must be 
paid, distributed or apphed to or for the benefi- 
ciaries of said trust, either monthly. quarterly or 
semi-annually, but in any event annually. Neither 
said George S. Gavlord nor his wife Gertrude H. 
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Gaylord can at any time use or enjoy or be entitled 
to any of said income or participate therein. [120] 

(c) Said two first named beneficiaries of said 
trust, Margaret Gaylord Ruppel and Gertrude Gay- 
lord Bruce (named in said declaration of trust as 
Gertrude Gaylord), are the daughters of said 
George 8S. Gaylord and said Gertrude H. Gaylord, 
his wife. Said Margaret Gaylord Ruppel was born 
on November 10, 1904, and said Gertrude Gaylord 
Bruce was born May 31, 1916. Each of said bene- 
ficiaries has lawful issue now living. Said Mar- 
garet Gaylord Ruppel has two children now living, 
to-wit, a daughter Barbara Brunker, who is over 
the age of sixteen (16) vears, she having been born 
October 14, 1925, and a son Robert Henry Brunker, 
who is over the age of thirteen (13) vears, he havy- 
ing been born June 3, 1928. Said Gertrude Gay- 
lord bruce has one child living, to-wit, a daughter 
Ann Bruce, who is over the age of three (3) years, 
she having been born April 20, 1938. Said Mar- 
garet Gaylord Ruppel and Gertrude Gaylord Bruce 
now have and have had at all times since the in- 
ception of said trust in 1935 and each of them now 
has and at all said times has had present, existing 
and equal beneficial interests in said trust and the 
estate thereof and are the full owners of said trust, 
subject only in the event of non-survival to May 
31, 1946 (when said Gertrude Gaylord Bruce will 
attain the age of thirty (30) vears and the trust 
then in any case terminate) to being divested in 
favor of issue. Said Barbara Brunker, Robert 
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Henry Brunker and Ann Bruce are such issue now 
living. 

(d) Each of said beneficiaries of said trust, Mar- 
garet Gaylord Ruppel and Gertrude Gaylord 
Bruce, rendered and filed [121] with said Collector 
of Internal Revenue, at Los Angeles, California, 
her individual income tax returns of her income 
for said vears 1936, 1937, 19388 and 1939, respec- 
tively, in which returns she included all of her one- 
half of the net income of said trust for the ap- 
propriate year, and paid her individual income 
taxes on said income. 

(e) Said declaration of trust shows on its face 
that it was intended to be operative under laws of 
jurisdictions other than California. Upon informa- 
tion and belief the petitioner alleges that under 
the law of every jurisdiction in the United States 
outside of the State of California the trust set 
forth in said declaration of trust in the form in 
which the same is set forth was at all times since 
the inception of said trust and is absolutely irrev- 
ocable. Said trust is also irrevocable under the 
laws of the State of California. 

(f) During the year 1988 the trustees of said 
trust invested over $94,000.00 of the principal or 
corpus of said trust in, and by way of purchase of, 
certain real property in the State of Texas for said 
trust and as a part of the estate thereof, which said 
real property ever since has been and is now owned 
and held by said George 8. Gaylord and Gertrude 
H. Gaylord as trustees of said trust for the bene- 
fit of said trust and the beneficiaries thereof. In 


ay 
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connection with such investments and purchases 
and the operations of said trustees on behalf of 
said trust in the State of Texas said declaration of 
trust was recorded in the year 1938 in the offices of 
the élerks of the county courts of [122] Cameron, 
Tlidaleo, Potter and Jim Wells Counties, Texas, 
respectively, as hereinbefore set forth. Included in 
the net income of and from said trust for the years 
1938 and 1939 referred to in said notice of de- 
ficiency were and are the following net rents from 
said real property in said State of Texas, to-wit: 
Ih and for said year 1938 $3,859.95 and im and Tor 
said year 1939 $6,370.67. Upon information and 
behef the petitioner alleges that under the law of 
Texas said trust always was and is irrevocable and 
all of said income was and is wholly the property 
of said beneficiaries Margaret Gavlord Ruppel and 
Gertrude Gaylord Bruce, in equal shares, and that 
neither said George S. Gaylord nor his said wife 
Gertrude Gaylord is entitled to have or enjoy any 
of said income. 

(gz) All of the 7000 shares of the capital stoek 
of Marathon Paper Mills Company, a Wisconsin 
corporation, mentioned in said declaration of trust 
were sold and delivered by said trustees in Chi- 
cago, Illinois, and/or in the State of New York. 
Upon information and behef the petitioner alleges 
that said trust always was and is irrevoeable in the 
States of Illinois and New York. 

(h) All of the cash funds of said trust in the 
years 1936, 1987 and 1938 were kept on deposit in 
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the names of said eorge S. Gaylord and Gertrude 
H. Gavlord, as trustees under Declaration of ‘Prust 
dated November 7, 1935, with Harms Trust) and 
Savings Bank in Chicago, Hlinois, and in the years 
1939, 1940 and 1941 all of the bank accounts of 
said trustees, as trustees of said trust, were kept 
with said Harris Trust and [123] Savings Bank in 
Chicago, Illinois, and with Bankers Trust Com- 
pany, of 16 Wall Street in the City of New York, 
in the State of New York. 

(4) Said 7000 shares of the capital stock of 
Marathon Paper Mills Company were acquired 
with some bonds in a non-taxable exchange October 
31, 1927, in which exchange said George 8S. Gay- 
lord exchanged 3357 shares of the stock of Menasha 
Printing and Carton Company (a corporation 
merged or consohdated with Marathon Paper Mills 
Company October 31, 1927) for 6728 shares of 
common stock and $1,038,000.00 (face value) in 
bonds of Marathon Paper Mills Company. In de- 
termining the basis for said 3357 shares of Men- 
asha Printing and Carton Company stock used as 
the basis for the stock and bonds so aequired in 
Marathon Paper Mills Company the Commissioner 
erred by disregarding two important transactions, 
hereinafter mentioned, affecting the basis of this 
stock. Commencing in 1928 said George 8S. Gay- 
lord sold some of such bonds so acquired, using a 
basis of $251.99 for each bond in reporting such 
sales transactions in his subsequent returns of in- 
come for cach of the years in which such sales were 
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mace, that is, 1928, 1929, 1980, 1931, 1932, 1935, 
1934 and 1935. This basis was accepted by the In- 
ternal Revenue Service upon the examination of 
said George 8S. Gaylord’s income tax return of his 
income for the year 1928, in which year the first 
sales of such bonds were made by him, and said 
basis was used thereafter by him in all the afore- 
mentioned subsequent returns in reporting sales of 
such bonds. The [124] basis for the stock so ac- 
quired with such bonds was also determined and 
shown in the computation of the basis for such 
bonds and has been used by said George S. Gay- 
lord in all income tax returns reporting sales of 
that stock, that is, in all income tax returns of in- 
come for the years 1935 to 1939, inclusive, the last 
of such stock having been sold in the last men- 
tioned year, that is, in 1939. Attached hereto, 


vy 


marked Exhibit if, and hereby referred to and 
made a part hereof is a copy (substantially) of the 
schedule which was attached to all of said income 
tax returns and used in connection therewith and 
referred to therein, in which the aforesaid bases 
were set forth. These bases so used by said George 
S. Gaylord in all income tax returns made by him 
and also the bases determined bv the Internal 
Revenue Service for the Marathon Paper Mills 
Company stock are in error, principally for the 
reason that two important taxable exchanges were 
not considered by either said George S. Gaylord 
or the Internal Revenue Service in arriving at the 
bases of value of such stocks and bonds, said 


George S. Gaylord having failed to consider said 
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two exchanges through inadvertence. These two 
exchanges are as follows: 

(1) On or about July 1, 1917, in the merger or 
consolidation of Menasha Carton Company and 
Menasha Printing Company to form Menasha 
Printing and Carton Company, said George S. Gay- 
lord surrendered 337 shares of stock owned by him 
in Menasha Carton Company and gave his note for 
$152,161.11 for 435 shares of the common stock and 
190 [125] shares of the preferred stock of the new 
corporation, Menasha Printing and Carton Com- 
pany. Upon completion of this consolidation or 
merger he did not own an interest in the new com- 
pany proportionate to his interest in the merged 
or consolidated company prior to such merger or 
consolidation. The basis upon which the exchange 
of stock in the old corporations for stock in the 
new corporation was made was upon the actual 
value of the assets of each of the old companies at. 
the time of the merger or consolidation. The par 
or stated value of the stock in the new corporation 
was based substantially upon the par or stated 
ralue of the stock of the old companies plus the 
accumulated earnings to the date of the consolida- 
ticn or merger. 

(2) On or about August 24, 1927, said George 
5S. Gaylord acquired 352 shares of Menasha Print- 
ing and Carton Company from his brother C. W. 
Gaylord in exchange for 432 shares of stock of 
Robert Gaylord, Inc. Said George 8S. Gaylord 
previously had given to his brother C. W. Gaylord 
on or about October 5, 1925, 350 shares of stock of 
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Menasha Printing and Carton Company in ex- 
change for the same 432 shares of stock in Robert 
Gaylord, Ine., so returned to C. W. Gaylord on or 
about August 24, 1927. These exchanges were tax- 
able, although through inadvertence not considered 
so by said George 8. Gaylord at the times involved, 
and the basis for the 352 shares of stock acquired 
by him affects the basis of the Marathon Paper 
Mills Company stock and its value is determined 
by the value placed on [126] stock of Menasha 
Printing and Carton Company, a party to the tax- 
free organization completed in October, 1927. This 
value is determined as follows: Said George 8S. 
Gaylord received for 3357 shares of Menasha 
Printing and Carton Company stock, which in- 
eluded the 352 shares received on or about August 
24, 1927, from his brother, the following securities: 


1085 514% ‘bonds .......................................8 1OsB RED 
6728 shares common stock valued at 130.80 
es eg er... se nee nn... $76,658.40 


$ 1,914,658.40 


337/3357 of this value $1,914,658.40 is $200,762.51, the 
value of these 3)d2 shares of stock. 


Attached hereto, marked Exhibit G, and hereby 
referred to and made a part hereof is a copy (sub- 
stantially) of a memorandum which was submitted 
to the Internal Revenue Service showing the basis 
of the stock acquired by said George 8. Gaylord in 
Menasha Printing and Carton Company, based on 
the earnings in 1917 of the Menasha Carton Com- 
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pany. Attached hereto, marked Exhibit H, and 
hereby referred to and made a part hereof, is a 
schedule showing the computation of the basis of 
Marathon Paper Mills stock based upon the data 
set forth in the hereinbefore referred to Fexiubit 
f and exhibit G. 

(j) For the purpose of computing the capital 
gain realized in the years 1936, 1937, 1938 and 1939 
from the sale of shares of the common capital stock 
of Marathon Paper Mills Company belonging to 
said trust the statutory basis for computing gain 
or loss on each such sale was and [127] is $8.21 per 
share as stated in the income tax returns filed for 
said year and not $2.83542 per share or any sum 
or amount less than $8.21 per share. 

(k) In March, 1938, said George 8. Gaylord, m 
his individual and personal capacity, and the peti- 
tioner, his said wife Gertrude H. Gaylord, in her 
individual and personal capacity, and the hereim- 
before mentioned trust by its trustees George 8S. 
Gaylord and Gertrude H. Gaylord purchased each 
an undivided one-third interest in business prop- 
erty situate in Santa Monica, California, consisting 
of land improved at the time of said purchase with 
a storerooms building then occupied by three dit- 
ferent tenants in several tenancies. In the latter 
part of 1938 one of these tenants, requiring addi- 
tional space, requested the owners to build an ad- 
dition to the building and to do such remodeling as 
was necessary to meet his requirements. A contrac- 
tor was engaged to give an estimate on the cost of 
such work and it was found that considerable ex- 
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penditure would have to be made to remodel the old 
building and the contractor suggested demolishing 
the old building and erecting a new building and gave 
said owners his estimates for this work. The latter 
then consulted brokers through whom the property 
was purchased and were informed as to the rental 
‘ralue of the proposed improvement and as to the 
prospect of obtaming new tenants if the then tenants 
eould not be retained. It was at this time, in 1938, 
that the petifioner and her co-owners decided to 
demolish the building. [1284 At the time the prem- 
ises above mentioned were acquired by the peti- 
tioner and her co-owners they had no intention of 
demolishing the building then on said land. 


Wherefore, the petitioner prays that this Board 
may hear this proceeding and redetermine the de- 
ficiency set forth by the Commissioner of Internal 
Revenue hereinbefore referred to and determine 
that there is no sueh deficiency of $8,043.63 and that 
there is no deficiency in any sum or amount what- 
soever in or with respect to the petitioner's income 
tax liability for the taxable years 1936 to 1939, in- 
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elusive, or any of said years, and for such other 
relief as may be proper in the premises. 
GERTRUDE H. GAYLORD 
Post Office Address: 639 Rosemont Avenue, Pasa- 
dena, Califormia. 
THOMAS A. J. DOCKWEELER 
whose post office address is 1035 1. N. Van Nuys 
Building, 210 West Seventh Stret, Los An 
geles, Califorma. 
JAMES W. BON TEMS 
whose post office address is 215 West Sixth Street, 
Los Angeles, Califormia. 
Attorneys for said petitioner. 
[129] 


State of California, 


County of Monterey—ss. 

Gertrude H. Gavlord, being duly sworn, says that 
she is the netitiener above named: that she has 
rend the foregoing petition and is fannliar with the 
statements contained therein, and that the state- 
ments contained therein are true. except those 
stated to be upon information and belhef, and that 
she believes those to be true. 


GERTRUDE HH. GAYLORD 


Subseribed and sworn to before me this 19th day 
of November, 1941. 
(Notarial Seal) R. MceKEVER, JR. 
Notary Pubhe in and for said County and State. 
My Comunission Expires Sept. 22, 1942. [130] 
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(Copy ) 
SN-IT-1 
Treasury Department 
Internal Revenue Service 
12th Floor, 
U.S. Post Office and Court House, 
Los Angeles, California 
Sep. 17, 1941. 

Office of 
Internal Revenue Agent in Charge 
Los Angeles Division. 
LA :IT:90D :Pb 


Mrs. Gertrude H. Gaylord, 
639 Rosemont Avenue, 
Pasadena, California. 


~ 


Madam: 

You are advised that the determination of your 
income tax hability for the taxable vears 1936 to 
1939, inclusive, discloses a deficiency of $8,043.63 
as shown in the statement attached. 

In aecordance with the provisions of existing 
internal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the Distriet of Columbia as the 90th day) 
from the date of the mailing of this letter, vou may 
file a petition with the United States Board of Tax 
Appeals for the redetermination of the deficieney. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
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it to the Internal Revenue Agent in Charee, Los 
Angeles, California, for the attention of LA:Conf, 
The signing and filing of this form will expedite 
the closing of your returns by permitting an early 
assessment of the deficiency, and will prevent the 
accumulation of interest, since the interest period 
terminates 30 days after filing the form, or on the 
date assessment is made, whichever is earlier. 
Respectfully, 
GUY T. HELVERING, 
Commiissioner. 
By (Signed) GEORGE D. MARTIN 
Internal Revenue Agent in 
Charge. 
Enclosures : 
Statement. 
form of waiver. 
PB:fpe [131] 
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STATEMENT 
LA TT :90D.P6 
Mrs. Gertrude H. Gaylord, 
639 Rosemont Avenue, 
Pasadena, California. 


Tax Liability for the Taxable Years Ended 
December 31, 1936 
December 31, 1937, 
December 31, 1938, 
and 
December 31, 1939. 


Income ‘T'ax 


Year Liability Assessed Deficiency 
1936 *® 1,733.38 $ 45.98 $ 1,087.40 
1937 14,627.77 9 702.76 4,925.01 
1938 oy 0.00 en) 
1839 Sool D3 M3822 1,998.71 

Totals $19,174.89 $11,131.26 $8,043.63 


In making this determination of your imcome 
tax lability, careful consideration has been given 
to the report of examination dated December 21, 
1940, to your protests dated January 27 and April 
21, 1941, and to the statements made at the confer- 
ences held on March 31, Mav 1 and July 18, 1941. 

The net income as adjusted for the taxable vears 
1936, 19387, 1938 and 1939, of the trust created by 
declaration of trust executed November 7, 1935 by 
George S. Gaylord and vourself in which you and 
your husband are named as grantors and trustees 
and your two daughters, Margaret Gaylord Ruppel 
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exhibit A—( Continued) 

and Gertrude Gavlord are named as beneficiaries, 1s 
held to constitute Income to the grantors under the 
provisions of section 22(a) and/or section 166 of 
the Revenue Acts of 1936 and 1938 and/or the same 
sections of the Internal Revenue Code. Inasmuch 
as two-sevenths of the total value of the property 
transferred to the trust was contmbuted by you, 
that proportion of the net income of the trust as 
adjusted for each of the vears 1936 to 19389, inclu- 
sive, has been included in the recomputation of vour 
taxable net income for those vears. [132] 

For the purpose of computing the capital gains 
realized by vou and the Gaylord Trust in the vears 
1936, 1957, 1938 and 1939 from the sale of shares 
of the common eapital stock of Marathon Paper 
Mills Company, the statutory basis for computing 
gain or loss on each such sale has been determined 
to be #2.55542 per share, instead of $8.21 per share 
as stated in the income tax returns filed. For the 
purpose of that determination the fair market 
ralue of 435 shares of common stock of Menasha 
Printing and Carton Company received by George 
S. Gaylord on or about August 15, 1917 in exchange 
for stock of Menasha Carton Company is held to be 
$100.00 per share. It is held further that George 
Ss. Gaylord’s basis for gain or loss upon the sale 
or other disposition of the bonds and stock of Mara- 
thon Paper Mills Company received by him on or 
about October 51, 1927 in exchange for 3357 shares 
of the common stock of Menasha Printine and Car- 
ton Company, is the same as his basis in the shares 
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Exhibit A—(Continued) 

given in that exchange, and that such basis should 
be apportioned 53.967% to the bonds and 46.0339% 
to the stock received in that exchange. Your basis 
for gain or loss upon the sale or other disposition 
of the 4,000 shares of the capital stock of Marathon 
Paper Mills Company received by you as a gift 
from George S. Gaylord on or about February 9, 
1932 is the same as that of the donor, as provided 
in section 113(a)(2) of the Internal Revenue Acts 
of 1936 and 1938 and of the Internal Revenue Code. 

A copy of this letter and statement has been 
mailed to your representative, Mr. James W. Bon- 
tems, 215 West 6th Street, Los Angeles, California, 
in accordance with the authority contained in the 
power of attorney executed by you and on file with 
the Bureau. [133] 


ADJUSTMENTS TO NET INCOME 
Taxable Year Ended December 31, 1936 


Net ineome as disclosed by return...............................8 T2776 
Additional income and unallowable deduetion: 

(@) Tmeetie Wem tie ...................400.. $12.516.30 

(b) Depreciation disallowed. .................. S4.78 12,601.08 
Wet lnveotwe ed jiwiied. _................. eee 13,878.16 


Explanation of Adjustments 
(a) The portion of the income of the Gaylord 
Trust held te be taxable to vou, as stated above, has 
been determined to be $12,516.30, as follows: 
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Net income reported in trust return, form 1041.2... $37,057.53 
Addition to income : 

Increase in capital @aim .......... ee ee ee 6,749.50 
et maome of trusts Adljumtet......................00020- $43,S07.05 
NE Oh I ce ce can essa neces seccanneces-caoe-nseevor-eeeeee $12,516.30 


The increase in capital gain in the amount of 
$6,749.50 is due to the above noted decrease im 
basis of Marathon Paper Mills Company common 
stock from $8.21 per share to 3$2.83542 per share, 
resulting in a difference in realized gain, when anp- 
phed to the 4.000 shares of the mentioned stock 
sold by the trust. of $21,498.32, of which 30%, or 
$6.449.50. is taken into account under the provi- 
sions of section 117(a) of the Revenue Act of 1956; 
the increase is due further to the correction of a 
mathematical error of $300.00 made in the trust 
return in applying the 80% limitation to realized 
gain, [134] 

(b) The amount of depreciation allowable on 
brick veneer house 1s determined to be $815.22, rep- 
resenting depreciation at the rate of 244% per an- 
num on $32,608.80. Since vou claimed depreciation 
on this property in the amount of $900.00, there is 
disallowed the amount of $84.78. 


COMPUTATION OF TAX 


Taxable Year Ended December 31, 1936 


i bs ee 7h Fie ee | 
Lass: Personal exemption (elaimed by husband).......... None 

Balance (surtax met ime@otve )..............00.0..000..65 o.. _.....$13,878.16 
tees: Barned income @redit ........00......0..-....-0-... 300.00 


Net income subject to normal tax... $13,578.16 
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Normal tax at 4% on 613,576.16...................- $ 543.13 
Surtak on Ie Sat | 590.25 


Corieer tcome ge Whaley ............................. see $ 1,133.38 
Income tax assessed : 
Oni@mial @ecoumt No S0bess ........................... ee 45.98 


WeteneMeYy Of 1IMCORNCMERR once ono oo no. csecc ene e ee eeeeeesenceeeee $ 1,087.40 


ADJUSTMENTS TO NET INCOME 
Taxable Year Ended December 31, 1937 


Néi ine@gme as’ distlesed Dy Petian........................2eee $50,042.18 
Additional income and unallowable deduction : 
(a) Tive@me DVOrn tr ............................ $ 9,449.31 
(b) Cayemmal Gea 22. ............-------- 3,000.08 
(COM ni racks ee 200.00 
(d) Depreciation disallowed .................. 84.78 13,120.08 
iNet Wneomierad |Meded ..........................-.......ccssecsecccesenee ee $63,162.26 
[135] 


Explanation of Adjustments 
(a) The portion of the income of the Gaylord 
Trust held to be taxable to you, as stated above, has 
been determined to be $9,449.31, as follows: 


Net income reported in trust return, form 1041.......... $30,495:78 
Addition to ineome: 

Tiner@mae ii) CRppifal Wain ...................2..2..ececcecseecccecceeneeees 2,976.80 
Neiunteonie of Wrst @s wmdjusted ee $33,072.58 
Pe in Ray 4 ener $ 9,449.31 


The increase in capital gain in the amount of 
$2,576.80 is due to the above noted decrease in basis 
of Marathon Paper Mills Company common stock 
from $8.21 per share to $2.83542 per share, result- 
ing in a difference in realized gain, when applied to 
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the 1,600 shares of the mentioned stock sold by the 
trust, of 38,599.33, of which 30%, or $2,579.80, is 
taken into account under the provisions of section 
117(a) of the Revenue Act of 1936, and due further 
to the correction of a mathematical error of $3.00 
made in the trust return. 

(b) This increase in the amount of capital gain 
reported in vour return is due to the above noted 
decrease in basis of Marathon Paper Mills Company 
eommon stock from $8.21 per share to $2.83542 per 
share. resulting in a difference in realized gain, 
when applied to the 2,100 shares of the mentioned 
stock sold by you, of $11,286.62, of which 30%, or 
$3,385.99, is taken into account under the provisions 
of section 117(a) of the Revenue Act of 1936. [136] 

(c) The followine dividends received by vou in 
the taxable year are not included in vour retum: 

EPartedali On) Compm@my .........................00.! $100.00 


Cutler Hammer, Ine. ($200.00 reeeived, $100.00 
included in your return) 


(nr 10) |b 


(d) This disallowance of depreciation is ex- 
plained under adjustment (b) for the vear 1936. 
COMPUTATION OF TAX 


Taxable Year Indeed December 31, 1957 


| re $63,162.26 
Less: Personal exemption (claimed by husband) — ..... None 

Balanee (Surtax net M@0Me@) .........0......0.....000... 0000.2... $63,162.26 
Less: Karned income eredit ............. . a ae 300.00 


Net income subject to normal tax... FOL, 862.26 
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Normal tax at 49 on $62,862.26................ § 2,514.49 
Surtax on M2 AGZ26................ 12,113.28 
Correct income tax Wiability ............ rae 
Income tax assessed: 
Omginal, weeount. Ne. S09620 ___.........-........-.:..:c ee 9,702.76 
PGi A Bl) | an $ 4,925.01 
[137] 
ADJUSTMENTS TO NET INCOME 
Taxable Year Ended December 31, 1938 
Net income (loss) as disclosed by return...............----- ($ 7,737.12) 
Additional ineome and unallowable deductions: 
(a) Aive@iine ThGaa WPMEt .ou..................... $ 7,229.86 
(b) Net long-term eapital 
NOMS Wid jw@eeed © vec....................... 6,007.59 
(ec) Depreciation disallowed ................ 466.35 
CO OC 5,076.11 18,779.91 
(Co) I ee ee $11,042.79 
Additional deductions: 
(ec) Expenses, rental property ............ $ 130.88 
(f) Nop-zeapital dose -...................... 10,008.80 10,139.68 
Net ine@onre wdjweted _................................. $ 903.11 


Explanation of Adjustments 
(a) The portion of the income of the Gaylord 
Trust held to be taxable to you, as stated above, has 
been determined to be $7,229.86, as follows: 


Net income reported in trust return, form 1041.......... $ 0.00 
Additions to income: 
1. Deduetion for amount distributable 
to beneficiaries disallowed............$15,899.86 
2. Increase in long-term eapital gain.... 2,687.29 
3. Adjustment of net imeome from 
Ee 1,641.27 
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4. Loss disnllowed —............ 2,076.11 %h 04 53 
Net meome of trust as adjusted..... .... a €25,304.35 
Cd ei ey «ae fa c 7.223 36 


[138] 


1. For the purpose of determining the amount of 
income derived by the trust the deduction claimed 
for the amount distributable to beneficiaries is dis- 
allowed. 

2. The increase in long-term capital gain in the 
amount of $2,687.29 is due to the above noted de- 
erease in basis of Marathon Paper Mills Company 
common stock from $8.21 per share to $2.83542 per 
share, resulting in a difference in realized gain, 
when applhed to the 1,000 shares of the mentioned 
stock sold by the trust, of $5,374.58, of which 50%, 
or $2,687.29, is taken into account, under the provi- 
sions Of section 117(b) of the Revenue Act of 1958. 

3. This adjustment results from the determina- 
tion of rental net income m the amount of $6,282.91, 
whereas the amount reported in the trust return is 
$4,641.64, a difference of $1,641.27. The amount of 
$6,282.91 has been determined as follows: 


Rent 
Property Received Deprechation Other expense Net Profit 
Alhambra $ 697.41 $ 64.90 § 35.10 $ 59TAI 
Amarillo 965.01 58.89 64.70 811.37 
Me Allen ] 893.54 181.82 127.26 1584.46 
Santa Moniea I85658 wooo... 31.05 1, 824.55 
Marlingen 1 (64.12 OF 1,464.12 


a = a 


Potal $7,176.66 $ 635.61 § 258.14 $6,282.9] 
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4. The amount of $5,076.11 deducted in the re- 
turn filed by the trust as representing its propor- 
tionate share of loss sustained in the year 1938 by 
reason of the voluntary demolition of a building in 
Santa Monica, California, is disallowed. It appears 
that the building in question was situated on land 
acquired in March, 1988 one-third each in the names 
of George S. Gaylord, Gertrude H. Gaylord and 
the Gavlord Trust and that it was razed early in 
January 1939 to make way for the erection of a 
new building. It is held that no deductible loss was 
sustained by reason of the demolition of the build- 
ing in question. See Article 23(e)-2 of Regulations 
101. [139] 

(b) This decrease in the amount of net long-term 
capital loss reported in your return is due to the 
following adjustments: 


Gain (Loss) Gain (Loss) 
Reported Corrected Adjustment 


1. Marathon Paper Mills 
Company common stock $ 7.182.00 $8,256.92 $1,074.92 
2. House and lot (4,756.30) 176.37 4,932.67 


Totals $ 2,425.70 $8433.29 $6.007.59 


1. This adjustment in the amount of long-term 
capital gain is due to the above noted decrease in 
basis of Marathon Paper Mills Company common 
stock from $8.21 per share to $2.83542 per share, 
resulting in a difference in realized gain, when ap- 
phed to the 400 shares of the mentioned stock sold 
by you, of $2,149.83, of which 50%, or $1,074.92, is 
taken into account under the provisions of section 
117(b) of the Revenue Act of 1938. 
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2 This adjustment is due to a reclassification of 
Joss as between capital and non-eapital gain or Joss. 
In vour return vou reported a loss sustained of 
$9512.60 from the sale of a house and lot, of wich 
you took into account 50%, or $4,756.30 as long- 
term capital loss. It 1s determined that the amount 
of depreciation on the house previously allowed or 
allowable is 35,706.54, representing depremation im 
the amount of $815.22 per amnum (as stated under 
adjustment (b) for the year 1936) for 7 years. In 
your return you show depreciation previously al- 
lowed or allowable on the house in the amount of 
$5,850.00, a difference of $143.46. This difference 
of $143.46 results in an increase in the amount of 
loss sustained from $9,512.60 to $9,656.06. Since un- 
der the provisions of section 117 of the Revenue 
Act of 1988 the land is a capital asset, the gain or 
loss from the sale of which 1s taken into aecount 
to the extent of only 50%, and the house is a non- 
‘apital asset, the gain or loss from the sale of which 
is taken into account to the extent of 100%, the 
revised amount of loss is apportioned, and taken 
into account, as follows: [140] 


Amount of (iain Clase) 
Taken into 


Real)zed Account 
From sale of lavd.—....... § 62.74 & i1/6s7 
From sale of house —— 2.0.00... . (10,008.80) (10,008.80) 
Total realized ——— ( 9,656.06) 


In this adjustment (b) the above amount of gain, 
$176.37. is substituted for the $4,756.30 loss claimed 
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in your return, and under adjustment (f) there is 
allowed the loss of $10,008.80. 
(c) This disallowance of depreciation is due to 
the following adjustments: 


Depreciation 

Property Claimed Allowed Disallowed 
1. Briek and tile— 

Harlingen $ 600.00 $ 300.00 $ 300.00 
2. Brieck—Amarillo 200.00 88.89 1171 
3. Stueco and steel— 

Alhambra TH mS 64.90 12.85 
4. House sold in 

1938—Neenah 45000 407.61 42.39 

Totals $1 327.75 $ 861.40 $ 466.35 


1. The allowable depreciation is determined upon 
the basis of $12,000.00 cost and depreciation at the 
rate of 244% per annum. 

2. This property was aequired during the taxable 

vear at a cost subject to depreciation of $3,200.00, 
having an estimated remaining life of 18 vears. De- 
preciation is allowable for 6 months of this taxable 
year. [141] 
3. This property was acquired during the taxable 
year at a eost subject to depreciation of $7,787.69, 
having an estimated remaining life of 30 vears. De- 
preciation is allowable for 3 months of this taxable 
year. 

4. Depreciation is allowable for 6 months of this 
taxable year on this property, upon the basis stated 
in adiustment Cb) for the vear 19356 (one-half of 
$815.22). 
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(dl) The amount of $5,076.11 deducted im vour 
return as representing vour proportionate share of 
loss sustained in the year 1988 by reason of the 
voluntary demolition of a building in Santa Moniea, 
California, is disallowed for the reason stated under 
item + of adjustment (a) for this vear. 

(e) Expenses deductible against rental income in 
the amount of $130.88 are not claimed in your return. 

({) This adjustment is explaned under adjust- 
ment (b) for this vear. 


COMPUTATION OF TAX 
Taxable Year Ended December 31, 19388 


Nar @reome @djWied ................. eB HOB 
Less: Personal exemption (claimed by husband)............ None 
Balahce (surtax wet IMG@OMEC) ..........0.cc.. eR YORI 
Less: Earned income credit (10% of $903.11)... 90.31 
Net id¢ome svbjeet to normal tak -.........00....................H 812.80 
Norinal tax at. 4% on $8172.80...............000000000..4 $ 32.51 

Surtax on iter. 2... ces. 0.00 

Gorreet. incotne tax VWaBiaty 2.0... cece. cece ee BS “2.4! 


Income tax assessed : 
Oridzival, a@O@nNnt NO. GOGOGO onc. cece... secere. seewewers su ee eeeee se None 


Me A) et) € 32.51 


[142] 
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ADJUSTMENTS TO NET INCOMIs 
Taxable Year Ended December 31, 1939 


Net imeome as disélosed by r@warn .x...................--.---..cel $15,712 a1 
Additional income and unallowable deductions : 

(a) “hieome Bremk tamish ee... 7,201.17 

(b) Long-term chipital Diam .................... 1,543.64 

(c) Depreciation disallowed ..................-. 835.78 

(d) Storm less diewllomed ....................-.. 1,400.00  10.780.59 
Niet IeCOme WOO 9.............- 2... $26,492.30 


Explanation of Adjustments 
(a) The portion of the income of the Gaylord 
Trust held to be taxable to vou, as stated above, 
has been determined to be $7,201.17, as follows: 


Net ineome reported in trust return, form 1041.......... $ 0.00 


Additions to income: 
1. Deduetion for amount distributable 


to D@neRCIATGS 2c... eu..n............. 422,469.30 

2. Inerease in long-term eapital gain... 1,074.92 
3. Depreciation disallowed —................. 1,663.81 25,204.12 
Net income of trust ap a@djusted...................................1 Od 
we ial) nnn | 


1. For the purpose of determining the amount 
of income derived by the trust the deduction claimed 
for amount distmbutable to beneficiaries is dis- 
allowed. [143 

2. The increase in long-term capital gain in the 
amount of $1,074.92 is due to the above noted de- 
crease in the basis of Marathon Paper Mills Com- 
pany common stock from $8.21 per share to $2.83542 


per share, resulting ina difference in realized gain, 
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when appled to the 400 shares of the mentioned 
stock sold by the trust. of $2,149.83, of which 50%, 
or $1,074.92, is taken imte account under the provi- 
sions of section J17(b) of the Internal Revenue 
Code. 

do. This adjustment results from the determina- 
tion of allowable depreciation in the amount of 
$2.001.29, whereas the amount ¢alimed in the trust 
return is $3,665.10, a difference of $1,663.81. The 
amount of $2,001.29 has been determined as fol- 
lows: 


Allowable 

Property Date Acquired Cost Est. Rem. Life Depreciation 
Alhambra 1938 $ 7,787.69 30 & 259.59 
Amarillo 1938 3,200.00 18 177.77 
Alice 1938 21,000.00 40 525.00 
Harlingen 1987 12,000.00 40 300.00 
MeAllen 1938 §,000.00 ya) 363.64 
Santa Monica 1939 11,258.60 30 31 D.2e 
"Fale... soc... .cone. cal 2,001.29 


(b) This increase in the amount of long-term 
capital gain reported in your return is due to the 
above noted decrease in basis of Marathon Paper 
Mills Company common stock from $8.21 per share 
to $2.83542 per share, resulting in a difference in 
realized gain. When apphed to the 500 shares of the 
mentioned stock sold by vou, of $2,687.29, of which 
20%, or $1,343.64, is taken into account under the 
provisions of section 117(b) of the Internal Reve- 
nue Code. [144] 

(¢) This disallowance of depreciation is due to 
the following adjustments: 
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Depreciation 
Property Claimed Allowed Disallowed 


1. Stueeo and steel—- 


Alhambra G& 35500 & 59059 $ 125.91 
2. Brieck—Amarillo 400.00 L7gert Jao 
3. Brick and tile— 
Harlingen 600.00 300.00 300.00 
4. Stueco and steel— 
Santa Monica be. OB 375.29 187.64 
Totals $1,948.43 $1,112.65 ¢ 835.76 


1. The basis of the determination of the amount 
allowable is explained under item 3 of adjustment 
(c) for the preceding taxable year. 

2. The basis of the determination of the amount 
alowable is explained under item 2 of adjustment (¢) 
for the preceding taxable year. 

3. The determination of the amount allowable is 
explained under item 1 of adjustment (¢) for the 
preceding taxable year. 

4. This property was acquired during the taxable 
year at a cost subject to depreciation of $11,258.60, 
having an estimated remaining life of 30 years. 

(d) In your return vou took a deduction of 
$9 650.00 as representing vour one-half of a loss of 
$9,300.00 claimed to have resulted from the destruc- 
tion by storm of ornamental trees on the personal 
residence property owned by vou and your husband, 
George S. Gaylord. It is held that the total amount 
of the loss as sustained did not exceed $2,500.00 and 
one-half of that amount, or $1,250.00. is allowed in 
lieu of the $2,650.00 deducted in the return. [145] 
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Taxable Year Ended Deeember 31, 1989 


NGA wien Acljmebed .. 2... eee AB 402 30 
Less: Personal exemption (claimed by husband )........ None 
BAlsnGe (SQTREK WE) MOOME) .o....cc.ccccccccciccccccccsssccssccscse. ..$26,492.30 
lem: Earned meome @redit ...........ccc... ce = 300.00 
Net ineome subject to normal tax.........000000000000000000.........$26,192.30 
Normal tax at 4% on #26,192.30................ $1,047.69 
Surtax on 2G AVS 30...0c...cces...- 2,333.54 
Corveet income tex lability .......................................8 8,381.28 
Ineome tax assessed: 

Omerinal @eeotmt Mo, 852595 _................... eee 1 882.52 
Deieteney of iN@@mMe tak... ..... i 2988.71 

[146] 


EXHIBIT b 
DECLARATION OF TRUST 


Know Al] Men By These Presents: 

That the undersigned, George S. Gaylord and 
Gertrude H. Gaylord, his wife, of the City of 
Pasadena, in the County of los Angeles, State of 
California (who, though more than one, are also 
hereinafter called ‘‘trustee’’), do hereby certify 
and declare that they hold and shall and will hold 
the following deseribed personal property, to-wit: 
seven thousand (7,000) shares of the common cap- 
ital stock of Marathon Paper Mills Company, a 


Wisconsin corporation, of the par value of Twentv- 


Cr 
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five Dollars ($25.00) per share, and any and all 
proceeds thereof, In Trust, Nevertheless, for the 
following uses and purposes and upon the follwoing 
terms and conditions, to-wit: 


ARTICLE I 


The trustee shall, during the existence of this 
trust, in all respects as said George 8S. Gaylord 
(who was the former owner of five thousand (5,000) 
of said shares) or said Gertrude H{. Gaylord (who 
was the former owner of two thousand (2,000) of 
said shares) could if he or she had absolute and 
unlimited ownership, possession, management, con- 
trol and disposition of said shares and any and all 
proceeds thereof, take charge of and possess, man- 
age and control all of said shares and all principal 
proceeds thereof and any and all investments and 
reinvest- [147] ments thereof and any and all prop- 
erty substituted for any of said stock, proceeds, 1n- 
vestments and/or reinvestments (all of which 
said stock, the principal proceeds thereof, in- 
vestments and reinvestments and property are 
hereinafter referred to as the ‘‘trust estate’’) and 
receive and collect the rents, issues, profits, interest. 
dividends and income of the trust estate. The 
trustee shall loan, reloan, invest, reinvest. and keep 
invested each and every part of the trust estate 
In such manner as the trustee mav deem advisable, 
and for and/or in connection with any and/or all 
of the aforesaid purposes and/or any purpose of 
this trust shall sell, exchange, rent, lease, mortgage, 


ww 


Comm’r of Internal Revenue 


Exhibit B—(Continued ) 
pledge, hypotheeate, convey, transfer, assign and 
dispose of the trust estate, real, personal and/or 
mixed, or anv part thereof or any interest therein, 
at any time and from time to ‘time and upon such 
terms and for such prices or considerations as the 
trustee may deem advisable. Without in any man- 
ner limiting any power or authority of the trustee 
as set forth in this instrument, the authority and 
power of the trustee hereinbefore set forth im 
this Artice | shall include and be deemed to include 
the following authorizations, powers and rights m 
the trustee, to be exercised in the sole Judgment and 
discretion of the trustee, to-wit: To hold, maintain, 
operate and/or continue, at the risk of the trust 
estate and as long as the trustee may deem advis- 
able, any and all property and/or business which the 
trustee may receive [148] hereunder, whether or not 
the same are or is permissible by law as investment 
for trust funds, or the trustee may sell, exchange 
or dispose of the same. ‘To partition, divide and/or 
subdivide. To rent and/or lease for a term of 
ninety-nine (99) vears or for any lesser term or for 
any term which shall or may last or extend for any 
term bevond or after the termination of this trust, 
and to such lessee or lessees and for such rents and 
upon such covenants, agreements, provisions, ¢on- 
ditions and stipulations as the trustee may deter- 
mine. To improve the property of the trust estate 
and/or repair and/or keep in good order any and 
all improvements on the property of the trust estate 
and to remove, substitute, alter and/or repair any 
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Improvement on any such property and/or add any 
improvement thereto. To borrow from time to 
time such sum or sums of money as the trustee 
may deem best to mect any cost or expense of the 
administration or execution of this trust if the 
trustee has not sufficient funds available of the 
trust estate to meet any such cost and/or expense. 
Vo fix the rate of interest and other terms of any 
such loan and to pay such interest on any sueh 
loan and to secure any such loan by mortgage, deed 
of trust, pledge or other hen upon or transfer of 
real, personal and/or mixed property of the trust 
estate or any part thereof. To loan the trustee's 
own funds to this trust at prevailing rates of in- 
terest, 1f such loan be necessary to meet any cost 
and/or expense of the adnunistration and/or ex- 
ecution of this [149] trust and the trustee has not 
sufficient funds available of the trust estate there- 
for, any such loan with such interest thereon to be 
a first hen on the whole of the trust estate and the 
eross income therefrom and to be first repaid out 
of the gross income and/or principal of the trust 
estate. Yo in such manner and upon such terms as 
to the trustee shall seem best make all compromises 
and/or settlements which the trustee may deem 
necessary or proper as to any claim, question, mat- 
ter or thine which may arise during or in the ex- 
eaution of this trust. To have respecting bonds, 
shares of corporate stock and other securities, 
whether simular or dissimilar, all the rights, powers 


and privileges of an owner, ineludine though waith- 
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out limiting the foregone, holding securities in 
the trustee’s own name or otherwise, voting, giving 
proxies, payment of calls, assessments and = other 
sums deemed by the trustee expedient for the 
protection of the imterests of the trust estate, ex- 
changing securities, selling or exercising stock sub- 
scription or conversion rights, participating im fore- 
closures, reorganizations, consolidations, mergers, 
liquidations, pooling agreements and voting trusts, 
and assenting to corporate sales, leases and encum- 
brances: the trustee, however, to assume or be 
under no personal lability in respect of any such 
bonds, shares and/or other securities at any time 
To reimburse the trustee frorn 
the income and/or principal of the trust estate 


held hereunder. 


for any such liability or expense incurred by 
the [150] trustee by reason of the trustee’s 
ownership and/or holding of any property re- 
ceived and/or held in this trust. <All discretions 
in this trust conferred upon the trustee shall, unless 
specifically limited, be absolute and uncontrolled 
and their exercise conclusive on all persons inter- 
ested in this trust or the trust estate. The powers and 
diseretions of the trustee enumerated herein are not 
to he construed as a limitation upon the trustee's 
general powers and diseretions but the trustee in 
addition thereto is vested with and shall have, for 
the full duration of this trust, as to the trust estate, 
the income therefrom, and in the execution of this 


trust. the same and all the powers and discretions 
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that an absolute owner of property has or may 
have. 
ARTICLE I] 


The whole title, legal and equitable, in fee, to the 
trust estate, 1s and shall be vested in the trustee as 
such title in the trustee is necessary for the trus- 
tee’s due execution of this trust. The beneficiaries 
hereunder take no estate or interest therein and 
their interests hereunder are personal ‘property only 
consisting of the right to enforce the due perform- 
ance of this trust. 


ARTICLE Lil 


From the gross income of the trust estate anJt/or 
if it be neecssary, from the trnst estate, the trustee 
shall first pav and discharge when due and payable 
any and all taxes, assessments and other charges 1m- 
posed by [151] publie authority on the trust estate 
or any part thereof. and may also first pay and 
discharge when due and payable any and all reason- 
able costs, expenses, charges and lhabilities neces- 
sarily expended or incurred by the trustee in con- 
nection with the eolleetion, eare, administration, 
management or distribution of the trust estate and/ 
ov any part thereof and/or anv income therefrom 
and/or the protection of the trust estate and/or any 
part thereof and/or this trust and/or its defense 
avainst lewal, eqritable and/or other attack, and 
also, if the trustee is a corporation and /or a person 
or persons other than said George S. Gavlord and/ 
or Gertrude H. Gavlord above named (the word 
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“corporation | inéluding a national banking associa- 
tion) reasonable fees or compensation for tue ser- 
vices of the trustee in the admimstration of this 
trust. 

ARTICLE LV 

The entire net inmeome received from the trust 
estate and available for distribution shall be paid 
and distributed by the trustee, either monthly, 
quarterly or semiannually as the circumstances and 
condition of the trust estate will most conveniently 
permit, but in any event annually, to Margarct 
Gavlord Ruppel and Gertrude Gaylord (who are 
the daughters of said George S. Gaylord and Gert- 
rude H. Gavlord above named, the said Margaret 
Gavlord Ruppel having been born on the 10th day 
of November, 1904, and the said Gertrude Gavlord 
having [152] been born on the 5Ist day of May, 
1916) and the survivor of said daughters Marearet 
Gavlord Ruppel and Gertrude Gavlord, share and 
share alike if both of them be then hving; provided, 
however, that in the event of the death of either 
said Margaret Gavlord Ruppel or Gertrude Gav- 
lord prior to the termination of this trust leaving 
surviving her anv lawful issue. then the share of the 
net income of the trust estate which said Margaret 
Gavlord Ruppel or Gertrude Gaylord so dying 
would otherwise be entitled 10 reeeive and have 
paid to her if she had continned to live, shall be 
paid to such lawful issue of her as long as such 
lawful issue shall continue to live during the exist- 
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ence of this trust, such issue to take by right of 
representation and per stirpes and not per capita. 
While any beneficiary of this trust 1s a minor or 
otherwise legally incapacitated to handle personally 
any of the net income of the trust estate payable 
to him or her, then the same or any part thereot 
may by the trustee be paid to such beneficiary’s 
duly appointed guardian or guradians, if any. Any 
part of the net income of the trust estate which the 
trustee would otherwise pay as in this Article LV 
above provided directly to any beneficiary of this 
trust and/or his or her guardian or guardians, if 
any, may, in the sole Judgment and discretion of the 
trustee, instead of such direct payment by the 
trustee, be applied bv the trustee to the use and/or 
for the proper care, maintenance and/or support 
and/or edueation [153] of such beneficiary. 


ARTICLE V 


This trust shall ipso facto cease and terminate 
upon the happening of either of the following 
events, whichever shall first happen: the attainment 
of the age of thirty (380) vears by said Gertrude 
Gaylord or her death prior to her attaining such 
age of thirty (30) vears. 


ARTICLES VI 


Upon the termination of this trust as hereinabove 
in Article V provded, all of the trust estate then in 
the possession or under the control of the trustee 
as the same then exists, shall immediately vest in 
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and be delivered, paid, conveyed, assigned and 
transferred by the trustee unto said Margaret Gavy- 
lord Ruppel and Gertrude Gaylord or the survivor 
of them living at the time of said termination of 
this trust, share and share alike, however, if both 
of them shall then be living; provided, however, 
that in the event of the death of either of then 
prior to said termination of this trust leaving her 
surviving at the time of said termination of this 
trust lawful issue, then the share of the trust estate 
which said Margaret Gaylord Ruppel or Gertrude 
Gaylord so dying would have taken hereunder if 
she had been living at the time of said termination 
of this trust shall, upon said termination of this 
trust, immediately vest in and be delivered, paid, 
conveved, assigned and transferred unto her said 
lawful issue, such lawful issue. however, to take 
per stirpes and by right of representation and not 
[154] per capita. In the event that upon the ter- 
mination of this trust as hereinabove in Article V 
provided there shall then be living neither said 
Margaret Gaylord Ruppel nor said Gertrude Gay- 
lord nor any lawful issue of either of them, then 
upon said termination of this trust all of the trust 
estate then in the possession or under the control 
of the trustee as the same then exists shall immedi- 
ately vest in and be delivered, paid, conveyed, as- 
signed and transferred unto said Gertrude H. Gay- 
lord, the wife of said George S. Gaylord. 
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ARTICLE Vil 


Every beneficiary of this trust is hereby re- 
strained from in any manner anticipating, impair- 
ing, encumbering, alienating and/or disposing of 
his or her mght, interest and/or estate, or any there- 
of, in and/or to any principal and/or income of the 
trust estate, and is without power so to do, nor 
shall any such right, interest and/or estate be sub- 
ject to any liability or obligation of him or her 
or to any judgment, attachment, garnishment, ex- 
ecution, process of law, transfer by operation of 
law, bankruptcy proceeding or claim or demand 
of any ereditor or other person than the beneficiary 
named. All payments, deliveries and distributions 
to be made under the provisions of this trust, un- 
less in this declaration otherwise expressly pro- 
vided, shall be payable, deliverable or distributable 
and only be made directly and personally to the 
beneficiary [155] or beneficiaries concerned and 
upon his, her or their personal recerpt therefor and 
not otherwise, which personal receipt shall be a 
condition precedent to the making of any such pay- 
ment, delivery or distribution. 


ARTICLE VITI 


In making any payment, distribution or delivery 
of any part of the principal of the trust estate the 
trustee shall make all divisions, ‘partitions, allot- 
ments and distributions to effeet such payment, 
delivery or distribution as and aceording to sueh 
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method or procedure as the trustee may in the sole 
judgment and discretion of the trustee deem proper, 
and any and all aets of the trustee in determining 
the relative values of the property of the trust 
estate for the purpose of such division, partition, 
allotment, distribution and/or payment shall be 
eonelusive on all persons interested therem. he 
trustee shall also make such conveyances, assign- 
ments and transfers and execute such writings and 
Instruments as may be necessary to confirm im the 
payee, deliveree or distributee hereunder title and 
possession to the part of the prineipal of the trust 
estate so paid, delivered or distributed. 


ARTICLE IX 


[In the event that any provision or provisions of 
this instrument or trust is or are, or is or are ad- 
judged by a court of competent jumsdiction to be 
for any reason invalid or unenforceable, then the 
remainder hereof, dis- [156] regarding such pro- 
vision or provisions, Shall subsist and be carmed 
into effect. The invalidity of any use or trust here- 
in declared, if ever decreed by a court of competent 
jurisdiction, shall not vitiate such as are valid. 


ARTICLE X 


Said George S. Gaylord and Gertrude H. Gay- 
lord, his wife, or either of them, shall have the night 
at any time, with the written consent of the trustee 
but not otherwise, to add to this trust other porp- 
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Exlnhit B—(Continued) 
erty which, upon acceptance thereof by the trustee, 
shall become a part of the trust estate to be held 
in trust for the uses and purposes set forth in this 
instrument and upon all of the terms and conditions 
hereof. 
ARTICLE XI 


Said George S. Gaylord and Gertrude H. Gay- 
Jord, his wife, or either of them, shall have the right 
at any time to resign as trustee of this trust by sign- 
ing an instrument in writing declaring that they 
or he or she (as the case may be) so resigns as 
the trustee of this trust and acknowledging the ex- 
ecution of such instrument before a notary public 
or other officer authorized to take acknowledgments, 
which acknowledgment shall be certified so as to 
entitle the same to be recorded, and by recording 
such instrument in the office of the County Reeord- 
er of the County of Los Angeles, State of Cali- 
fornia. Said instrument in writing of such resigna- 
tion shall be effective upon and as of the time of 
such recordation. In the event of the death of 
either said [157] George S. Gavlord or Gertrude 
H. Gaylord, or his or her resignation as trustee of 
this trust, or his or her inability or eapacity to 
act as such trustee, then the other one of said two 
persons, viz., George S. Gaylord and Gertrude H. 
Gaylord, shall act and be entitled to act as trustee 
of this trust and as such trustee shall have al! 
nghts, powers, authority, discretion and exemptions 
in this instrument provided for the trustee of this 
trust. Said George 8S. Gavlord shall have the right 
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[exhibit bB—( Continued ) 
by an instrument in writing signed by him, ana 
acknowledged by him before a notary public, or 
other officer authorized to take acknowledgements, 
which acknowledgment shall be certified so as to en- 
title the same to be recorded, and recorded in the 
office of said County Recorder, to appoint the sue- 
cessor or successors as the trustee (whether one or 
more) of this trust in the event that neither of the 
two original trustees of this trust, viz., said George 
S. Gaylord and Gertrude H. Gaylord, is acting as 
the trustee. In the absence of such appointment by 
said George S. Gaylord, said Gertrude H. Gaylord 
shall have the meht by an instrument in writing 
signed by her and acknowledged by her before a 
notary public. or other ofheer authorized to take 
acknowledgments. and certified so as to entitle the 
saine to be recorded, and recorded im the office of 
said County Recorder, to appomt sueh successor or 
successors as the trustee (whether one or [158] 
more) of this trust in the event that neither of the 
two orginal trustees of this trust, viz., said George 
S. Gaylord and Gerrude H. Gavlord, is acting as 
the trustee. In the event of the death of said 
George 8S. Gaylord or his resignation as trustee of 
this trust, or his inability or incapacity to act as 
as such trustee, and of the death of said Gertrude 
HW. Gavlord, or her resignation as the trustee of this 
trust, or her inability or incapacity to act as sueh 
trustee. then, in any such event and m the absence 
of any such appointment by said George S. Gay- 
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lord or Gertrude H. Gaylord of the suecessor or 
successors as such trustee, The Northern ‘Trust 
Company, of Chicago, Illinois, any successor and/or 
assien of said corporation whether by way of con- 
solidation, merger, transfer of trust business, con- 
version into a state bank or otherwise, shall ipso 
facto sueceed and act as the trustee of this trust. 


ARTICLE XII 


The word ‘‘trustee’’ as used in this instrument, 
means, unless otherwise expressly indicated, not 
only said first named trustee George S. Gaylord and 
Gertrude H. Gaylord and the survivor of them, but 
as well their successor or successors or the successor 
or successors of either of them as trustee or trustees 
(as the case may be) of this trust, the singular num- 
ber including the plural where necessary. No bond 
or bonds or other security whatever shall ever be 
[159] required of the trustee for the performance 
of anv duty or trust hereunder. 


In Witness Whereof said George S. Gaylord and 
Gertrude H. Gavlord as trustee have set their hands 
and seals to this instrument this 7th dav of Novem- 
ber, 1935, at Pasadena, Calfornia. 

Executed in Quadruplicate. 

[Seal] GEORGE S. GAYLORD 

[Seal] GERTRUDE H. GAYLORD 
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Exhibit B—( Continued ) 
State of Califormia, 
County of Los Angeles—ss. 

On this llth day of December, 1935, before me, 
J.C. Humphreys, a Notary Publie m and for said 
County of Los Angeles, State of California, resid- 
ing therein, duly commissioned and sworn, per- 
sonally appeared George S. Gaylord and Gertrude 
H. Gaylord, his wife. personally known to me to be 
the persons whose names are subseribed to the with- 
in and foregone imstrument, and acknowledged to 
me that they executed the same. 

In Witness Whereof, f have hereunto set my hand 
and affixed my official seal in said county the day 
and vear in this certificate first above written. 
(Notarial Seal) J. C. HUMPHREYS 
Notary Public in and for the County of Los An- 

eeles, State of California. [160] 


State of California, 
County of Los Angeles—ss. 

sefore Me, the undersigned authority, a Notary 
Pubhe in and for Los Angeles County, California, 
on this day personally appeared George S. Gav- 
lord and Gertrude H. Gavlord, lis wife, both known 
to me to be the persons whose names are subseribed 
to the foregoing instrument, and acknowledeed to 
me that they each executed the same for the pur- 
poses and consideration therein expressed, and the 
said Gertrude H. Gavlord, wife of the said George 
S. Gaylord, having been examined by me privily 


and apart from her husband and having the same 
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Exhibit B— (Continued) 

fully explained to her, she, the said Gertrude H. 
Gaylord, acknowledged such instrument to be her 
act and deed, and she declared that she had will- 
ingly signed the same for the purposes and consisid- 
eration therein expressed, and that she did not wish 
to retract it. 

Given Under My Hand And Seal of Office, this 
6th day of January, 1938. 
(Notarial Seal) J. C. HUMPHREYS 
Notary Public in and for Los Angeles County, Cali- 

fornia. 
My Commission Expires June 29th, 1939. [161] 


EXHIBIT C 


DECLARATION BEING A PART OF A CER- 
TAIN DECLARATION OF TRUST DATED 
NOVEMBER 7, 1935. 


Know All Men By These Presents: 

That Whereas the undersigned, George 8. Gay- 
lord and Gertrude H. Gaylord, his wife. of the City 
of Pasadena, in the County of Los Angeles, State 
of California, do in and by an instrument of even 
date herewith entitled Declaration Of Trust cer- 
itfy and declare and in and by said instrument have 
certified and declared that they hold and shall and 
will hold the following described personal property, 
to-wit: seven thousand (7,000) shares of the com- 
mon capital stock of Marathon Paper Mills Com- 
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pany, a Wisconsin corporation, of the par value of 
Twenty-five Dollars ($25.00) per share, and any and 
all proceeds thereof, In Trust, Nevertheless, for the 
uses and purposes and upon the terms and cond:- 
tions set forth in said Declaration of Trust, refer- 
ence to which Declaration of Trust is hereby made 
for further particulars thereof; Now, Therefore, 
said George S. Gaylord and Gertrude H. Gaylord 
do further certify and declare that the trust created 
and provided for in said Declaration of Vrust was 
always intended and is intended by said trustors 
and trustees, George 8. Gaylord and Gertrude H. 
Gavlord, to be and is and shall always be abso- 
lutely irrevocable and that this further declaration 
of said undersigned is and is intended to be and 
shall alwavs be [162] a part of said Declaration of 
Trust and is and is intended to be and shall always 
be taken with and construed as a part of said Dec- 
laration of Trust the same as though this present 
declaration had been physically imeorporated in 
said Declaration of Trust. 


In Witness Whereof, said George 8S. Gaylord and 
Gertrude H. Gavlord, said trustors and trustees, 
have set their hands and seals to this instrument as 
of this 7th day of November, 1935, at) Pasadena, 
California. 

Executed In Quadruplhecate. 

[Seal] GEORGE 8S. GAYLORD 

[Seal] GERTRUDIs H. GAYLORD 
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State of California, 
County of Los Angeles—ss. 

George 8. Gaylord, being first duly sworn, de- 
poses and says that he is the George 8. Gaylord 
nauned in the foregoing instrument and that he has 
read and understands the same and that all state- 
ments made in said instrument are and each of said 
statements is true and correct. 

GEORGE S. GAYLORD 


Subscribed and sworn to before me this 27th day 
of March, 1940. 
[Notarial Seal] J.C. HUMPHREYS 
Notary Public in and for the County of Los An- 
geles, State of California. [163] 


State of California, 
County of Los Angeles—ss. 

Gertrude H. Gaylord, being first duly sworn, de- 
poses and says that she is the Gertrude H. Gaylord 
named in the foregoing instrument and that she 
has read and understands the same and that all 
statements made in said instrument are and each 
of said statements is true and correct. 

GERTRUDE H. GAYLORD 

Subscribed and sworn to before me this 27th day 

of March, 1940. 

[Notarial Seal] J.C. HUMPHREYS 

Notary Public m and for the County of Los An- 
geles, State of California. 
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State of Califormna, 
County of Los Angeles—ss. 

On this 27th day of March, 1940, before me, J.C. 
Humphreys. a Notary Pubhe in and for said County 
of Los Angeles, State of Califormia, residing there- 
in, duly commissioned and sworn, personally ap- 
peared George 8S. Gaylord and Gertrude H. Gay- 
lord, his wife, personally known to me to be the 
persons whose names are subscribed to the within 
and foregoing instrument, and acknowledged to me 
that they executed the same. [164] 


In Witness Whereot, I have hereunto set my hand 
and affixed my official seal in said county the day 
and year in this certificate first above written. 
[Notarial Seal] J.C. HUMPHREYS 
Notary Public in and for the County of Los An- 

veles, California. 


State of California, 
County of Los Angeles—ss. 

Before Me, the undersigned authority, a Notary 
Pubhe in and for Los Angeles County, California, 
on this day personally appeared George S. Gavlord 
and Gertrude H. Gaylord, lis wife, both known to 
me to be the persons whose names are subseribed 
to the foregoing instrument, and acknowledged to 
me that they each executed the same for the pur- 
poses and consideration therein expressed, and the 
said Gertrude H. Gaylord, wife of the said George 
Ss. Gaylord, having been examined by me privily 


and apart from her husband and having the same 
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fully explained to her, she, the said Gertrude H. 
Gaylord, acknowledged such instrument to be her 
act and deed, and she declared that she had willingly 
signed the same for the pur- [165] poses and con- 
sideration therein expressed, and that she did not 
wish to retract it. 

Given Under My Hand And Seal Of Office, this 
27th day of March, 1940. 
[Notarial Seal] J.C. HUMPHREYS 
Notary Public in and for the County of Los An- 

geles, State of California. 
My Commission Expires June 26-1943. [166] 
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Exhibit D— (Continued ) 
COMPUTATION OF AMOUNT OF NIcT 
GIFTS FOR YEAR cs 


1. Amount of eifts for year other than 
charitable, ete., @iits (item c¢, sehed- 


2. Amount of charitable, public, and 
similar gifts for year (item ec, sched- 
| 2 ee ee ee ee 50 


3. Total amount of gifts for vear (item 

Wile RT Be). cccteterecccecncteeccsscccvercceeves $125,328.08 
4. Amount of charitable, public, and 

similar gifts for year (item ¢, sched- 


SS een come eens eee 90.00 


5. Speeific exemption claimed (not ex- 
eeeding $50,000, less total amount of 
specific exemption claimed for preced- 
Oe ee 50,000.00 
6. Total deductions (item 4 plus item 5).................... 90,050.00 
7. Amount of net gifts for year (item 3 minus 
Mme ee ae nee ge... SQ Fe 
[167] 
COMPUTATION OF TAX 
1. Amount of net gifts for vear (item 7, above)........675,278.08 
2. Total amount of net gifts for preceeding year (item 
b, behedule' OC) Jet sup. Ut 297 ne... () 
3. Total net gifts (item 1 plus item 2)... 79,278.08 
Vax sommubed Ga WAM @.-.................cc eo. 
> Wes sowie Oo A ¢... coe eee BQ C.......... 
6. Tax on net gifts for year (item 4 minus item 5)...4 2,531.27 


nn ———— il 
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Exhibit D—(Continued) 
AFFIDAVIT 


I swear (or affirm) that this return, including the aecom- 
panying schedules and statements, if any, has been examined by 
me, and to the best of my knowledge and belief. is a true, eor- 
rect, and complete return for the calendar vear stated, pursuant 
to the Gift Tax Aet of 1932, as amended, and the regulations 
issued thereunder, and no transfer required by said law and 
regulations to be returned other than the transfer or transfers 
disclosed herein under schedules .\ or B was made by me (the 
donor) during said ealendar vear. 


G. S. GAYLORD 
(Signature of donor/executor) 


Sworn to and subscribed before me this 5rd day of February, 
1936. 
(Notarial Seal) ALICE F. JACKSON 
(Signature and title of officer admin- 
istering oath) 


[168] 


SCHEDULE A.—GIFTS DURING YEAR OTHER THAN 
CHARITABLE, PUBLIC, AND SIMILAR GIFTS 


Description of gift, motive, donee‘s 


Item $name and address, and relation- Date of Value at 
No. ship to donor Gift Date of Gift 
5000 Shares of common stock of $125,000.00 

Marathon Paper Mills Co. of OK 


Wausau, Wis., to a trust for 

benefit of Margaret G. Rup- 

pel and Gertrude Gaylord my 

re Mov 7 193; 
15 room residence 1015 Davis 3000. mo. 

St., Gendale, Calif., assessed 

by county tax appraiser at 

$1200.00 1935: Traet 5086 as 

per book 110 Pages 63-64 map 

of Los Angeles County................ Juwe 11 ‘3S: 


wt 


eA 


ee) 
UN 
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exhibit D—(C Continued ) 


Schedule A.— (Continued ) 


Deetripition of gift motive, donee's 


litem name and adress, and relation- Date of Value at 
No ship to donor Criftt Date of Gift 

10 Shares Latisteel Corp. 1310 1000.00 
No E. Foothill Blvd., Pasadena, 


data Calif., new corporation 100.00 SW Is 
SWE par. 1000.00 represents ooo 
amount paid in on above stock.... Dee 12 1985 
1 Northwestern Mutual Life 
Ins. Co. policy 6538962, see at- 
a, a ae. rn Dee. 13 7°35 1800.06 
1 Northwestern Mutual Life 
Ins. Co. policy 912851, see at- 
1 eS eee Dee. 13 735 1499.33 
1 Northwestern Mutual Life 
Ins. Co. policy 2037662, see 


ee ee Dee. 13 °35 7662.85 
1 New York Life Ins. Co. policy 
6175331, see attached ................ Dee. 10 735 315.84 


All above Insurance policies 
conveyed to Gertrude H. 
Gavlord, my wife, Margaret 
G. Ruppel and Gertrude 
Gavlord, my daughters, 
shares and share alike or to 
the survivors. 
A ee ee ee a 
RS ee mmm Fi 4. LL 
(bh) Less total exclusions not exceeding $5,000 for 
each donee (exeept future interests) ....000000000000... 15,000.00 


(c) Included amount of gifts for year other than 
charitable, eit), @iM ..........cc008.....00....0m........ MLS, 278.08 
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SCHEDULE B.—CHARITABLE, PUBLIC, AND SIMILAR 
GIFTS DURING YEAR 


Description of gift, name and ad- 
Item dress of donee, and character of Date of Value at 
No. institution Gift Date of Gift 


Community Chest of 
Pasademma, Galt. ..........0.......... a vO $ 50.00 


Coc es nnn | £6 
(b) Less total exelusions not exceeding $5,000 for each 
donee (Ckeept, TuvWPe interests) 


(c) Included amount of charitable, public, and similar 
amps WAM 22 oon cence p> 1.2 


SCHEDULE C.—RETURNS, AMOUNTS OF SPECIFIC EX- 
EMPTION, AND NET GIFTS FOR PRECEDING YEARS 
(Subsequent to June 6, 1932) 
[Followed by form not filled in| 
[169] 

Northwestern Mutual Life Insurance Company—tace of poliey 
$2500.00, issued Mareh 2, 1906, 2655962 net cash value De- 
cember 13, 1935, $1800.06 paid up as to premiums. Straight 
Life. 

Northwestern Mutual Life Insurance Company—face of poliey 
#3000.00, issued February 1, 1912, #2912851 net eash sur- 
render value December 13, 1935, $1499.33 paid up as to 
premiums, Straight Life. 

Northwestern Mutual Life Insurance Company—face of poliey 
$50,000.00, issued Dee. 1, 1927, 42057662 net eash surrender 
value Deeember 18, 1985, $10,930.94 less loan on poliey 
$3267.09 equals net value $7662.85 premiums $2131.00. 

Straight Life. 

New York Life Insuranee Company—tace of poltey $8415.00 is- 
sued Jaly 28, 1917, 266175351 net eash surrender value De- 
eember 10, 1935, $0145.84 less loan against same $4830 
equals $315.84 net value. Straight Life. 

All values furnished by Insuranee Cos. [170] 
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exhibit I— (Continued ) 


COMPUTATION OF AMOUNT OF Nit 
Cir id> FOR THAR Cs 


Amount of gifts for vear other than 
charitable. ete.. @ifts (item ¢, sched- 
ee oa een he OEE 
Amount of charitable, public, and sim- 
ilar gifts for vear (item ¢, sched- 


MD ee ce ee ee 0 


Total amount of gifts for vear (item 

Be ums MR eects = crepes neeueeaes- $40,000.00 
Amount of eharitable, public, and sim- 

ilar gifts for vear (item e, sched- 
ee a ee 0 

Specifie exemption elaimed (not ex- 

eceding $50,000, less total amount of 

specific exemption claimed for preced- 

co Rc: Sere ee ee $40,000.00 

Total deductions (item + plus item 9)...................--. 40,000.00 


Amount of net gifts for year (item 3 
a SD ne! 0 


COMPUTATION OF TAX 


[Followed by form not filled in] 


AFFIDAVIT 


I swear (or affirm) that this return, including the aeeom- 


panying schedules and statements, if any, has been examined by 
me, and to the best of my knowledge and belief, is a true, cor- 
rect, and complete return for the calendar vear stated, pursuant 
to the Gift Tax Act of 1982, as amended, and the regulations 
issued thereunder and no transfer required by said law and 
regulations to be returned other than the transfer or transfers 
disclosed herein under sehedules A or B was made by me (the 
donor) during said calendar vear. 


GERTRUDE H. GAYLORD 
(Signature of donor/exeeutor) 
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Exhibit Ie—( Continued) 
Sworn to and subseribed before me this 3rd day of February, 
1936. 
(Notarial! Seal) ALICE F. JACKSON 
(Signature and title of officer admin- 
istering oath) 


AFFIDAVIT 


I swear (or affirm) that I prepared this return for the per- 
son named herein, and that this return, including the aceom- 
panying schedules and statements, if any, is a true, correct, and 
complete statement of all the information respecting the donor’s 
gift tax liability of which I have any knowledge. 


Gs. @RYLORD D 

(Signature of person preparing re- 
turn ) 
Sworn to and subseribed before me this 3rd day of February, 
1936. 

(Notarial Seal ) ALICE F. JACKSON 

(Signature and title of officer admin- 
nunistering oath) 


[172] 


SCHEDULE A.—GIFTS DURING YEAR OTHER THAN 
CHARITABLE, PUBLIC, AND SIMILAR GIFTS 


Description of gift motive, donee's 
Item name and address, and relation- Date of Value at 
No. ship to donor Gift Date of Gift 


2000 Shares of Common Stock of Ol 
Marathon Paper Mills Co. Nov 7 1935 $50,000.00 


of Wausau, Wis. 
at 25 


Data submitted IK. B. 
Geo. S. Gaylord 
X ref. donee 
says 7000 shs? 
CD |. Mere ne eee 50,000.00 


(b) Less total exclusions not exceeding $0,000 tor 
each donee (except future interests) 000. 10,000.00 


(¢) Included amount of gifts for year other than 
GhOTPADe, CW, BIS 0. ccrrccses sees see see none es soeess cae MO ODO 
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SCHEDULE B—CHARITABLE, PUBLIC, AND SIMILAR 
GieTS DURING YEAR 


Desertption of gift. mame and = ad- 


Item dress of donée, and character of Date of Value at 
No. Institution Gift Date of Giftt 
None 
CO EE ee ene a= 

(b) Less total exclusions not exeeeding $5,000 for 
each donee (except future interests)... cece 


(ec) Ineluded amount of charitable, public, and sim- 
Nl | Pa 


SCHEDULE G.—RETURNS, AMOUNTS OF SPECIFIC EX- 
EMPTTON, AND NET GIFTS FOR PRECEDING 
YEARS (Subsequent to June 6, 1932) 


a 


Amount of Amount of 
Caléndar Collection Distriet in which Prior Specific Net 
Year Iteturnt was filed Exemption Ciifts 
None $ x 

(a) Total amount of specific exemp- 

tion claimed for preceding vears = $....0.....0..... 
(b) Total amount of net gifts for 

precetiig PeAiw ............0......... a 
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SHOWING COST OF MARATHON PAPER 
MILLS COM. STOCK 


Menasha Printing and Carton Co. 


ba ick Ra |.) > nee $350,000.00 
On 0 ey, rr 152,500.00 
502,500.00 

Less—Preferred stock sold July 1917................-....- 20,000.00 
$482,500.00 


Reeeived for 3,357 shares Menasha Printing and Carton Co. 
stock, securities of Marathon Paper Mills Co., as follows: 


$1,038,000.00 par 514% Bonds ...............- $ 1,038,000.00 
6,728 shares common stock at 130.30........ 876,658.40 
$ 1,914,658.40 


$1,038,000.00 equals 54.21% of total received 
$ 876,658.40 equals 45.79% of total reeeived 


45.79% of $482,500.00 equals $220,936.75 or original cost of 
6,728 shares of common stock or $32.54 per share. 


Stoek was divided four for one, making original cost of present 
eommon shares $8.21 per share. [174] 


EXHIBIT G 
MEMORANDUM SHOWING HOW VALUE OF 
STOCK OF MARATHON PAPER MILLS 
COMPANY, OWNED BY GEORGE S. GAY- 

LORD, IS ESTABLISHED. 
This stock originated with various investments 
in Menasha Carton Company, a corporation, which 
was merged August 1917, with Menasha Printing 
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Company to form the Menasha Printing & Carton 
Company. The basis for the new securities issued 
in this merger was the actual value of physical as- 
sets of the merged companies which were appraised 
at $186,000.00 for the Menasha Carton Company, 
and $774,000.00 for the Menasha Printing Company. 
Common stock in the amount of $500,000.00 par 
value and preferred stock or bonds in the amount 
of $460,000.00 par value were issued by the new 
company. As the new securities were issued for 
physical assets only, the par value of the stock and 
bonds issued does not reflect the fair market value. 
The fair market value includes goodwill valued 
under ordinary circumstances by taking the average 
earnings for a number of vears just prior to date 
value is to be determined. As the Menasha Carton 
Company is the Company in which Mr. Gavlord’s 
holdings originated, and on which the value of his 
holdings in Marathon Paper Mills Company de- 
pended, it becomes necessary to arrive at the value 
as of August 1917 of Ins interest in that company 
as his basis for his Marathon Paper Mills Company 
stock. 

Due to the entry of the United States in war in 
1917, business in most every line had increased 
materially over the preceding vears and the value 
of the business could net be [175] caleulated on the 
basis of the prior years. More weight necessarily 
had to be given to the present and future, partteu- 
larly when a business had just started a few vears 
prior to that time. Market quotations for stocks 
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Exhibit G—(Continued) 

eenerally had reached a very high level by August 
1917. The earnings of Menasha Carton Company, 
Menasha Printing Company and the consolidated 
company, obtained from old records of the com- 
panies show a very rapid rise starting mn 1917, which 
continued through the subsequent years, substanti- 
ating the value existing in 1917. These earnings are 
as follows: 


Menasha Menasha Consolidated 

Carton Company Printing Company Company 
1915 $29,369.09 |099/3889.97 > ae 
1916 26,220.90 286,271.56 a 
T1917 (@) DC 225, (b) 303,236.91 
pe ES. 2 eee 297 82542 
oh) 232,595.87 


(a) Seven months only—same basis for twelve months— 
$96,378.84 

(b) Includes $38,289.80 Carton Company profits for five 
five months. 


Tax payer believes that the 1917 earnings of the 
Carton Company capitalized at ten per cent reflect 
correctly the fair market value of the stock of that 
company establishing the basis of his stock in Mara- 
thon Paper Mills Company although subsequent 
earnings of the new company are much greater. 
The rate per shave of Marathon stock is arrived 
by using the value of Marathon Carton Company 
stock as of August 1, 1917, based upon earnings for 
the first seven months of that year capitalized at 
10% as follows: [176] 
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exhibit G—(Continued ) 
Value of Carton Company stock, August 1917...0...0..8963, 788.40 
ee Cie lordl ‘setharo—SB7 7726 ooo... cceeceeee......... IT B7BAO 


Additional amount paid for shares in new 
| ee 1268.51 


Total basis 1,960 shares Menasha Printing & 
Carton Co. and 190 shares of preferred stock 


Ce 599 3345.) 
Less—preferred stoeks (or bonds) sold................ 19,000.00 


Net value of stock (average per share 
28 Een bo FT) | 


COMPUTATION OF BASIS OF MARATHON PAPER 
MILLS COMPANY STOCK 


Value of Manasha Carton Company stock August 

1917, based upon earnings of Carton Co. seven 

Meee eee. eee. ces cae. cen. sees Sy POOR 
.  aeevlone @teme (BOT TZ)... een 447 578.40 
Additional amount paid to acquire 1960 shares of 

common and 190 shares of preferred (also referred 

to as bonds) Menasha Printing and Carton Co..... 152 161.11 


099 65951 


Less—-value allocated to preferred stock or bonds 


oR gto +) {RR eat ne 19,000.00 
Net value of common stock (1960 shares) ................ 580 .598.5 1 


Value per share $296,194 
Deduct cost of sales to employees prior to January 


1, 1925——185 shares at €296.7949 2.00.00. at. 195.89 
Nei veld of 1.775. Bhdires ...........................08...... 620,748.62 


Stock dividend (1-2-25) 10095—reduees value per 
share to $148.097, and increases number of 
shares to 3,550. 
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Less—Cost of— 
300 shares exchanged for 432 shares 
Robert Gaylord, Inc. (1-2-25)—350 


ShatWeseal GO48.007 ...cc...........2...--.-2-) $ 51,833.95 
10m shires .seld 1045-25 and +4-1-26 
Co) 28,878.92 80,712.87 


Remaining value for 3,005 shares 
(Giles 0 tape w aligme) .....2..................---eeee 445,030.75 


Add—852 shares aequired (8-24-27) from C. W. 
Gaylord for 432 shares of Robert Gaylord, Ine. 
(value based upon value of 3357 shares owned 
aiter this was aequired, all of which was ex- 
changed for $1,914,658.40 in stock and bonds of 


new corporation—352/3357 of $1,914,658.40.......... 200,762.51 
Cost of Marathon steek and bonds.................... 645,793.26 
[178] 


Bonds 54.21% of $645,793.26 or $350,084.53 
Stoek 45.79% of $645,793.26 or $295,708.73 
Basis for each share— 

$295,708.73 + 6728 = 43.952 per share 


Stock split—4 for 1 December 2, 1929, reducing 
price to $10.988 correct basis for all shares sold by 
George 8. Gaylord in 1935, 1936, 1937, 1988 and all 
excepting last 100 shares sold in 1939, and for all 
shares sold by Gertrude H. Gaylord acquired by 
gift from George 8. Gaylord, 2-9-32 and for all 
shares sold by the trustees out of the trust estate 
acquired from George 8S. Gavlord and Gertrude H. 
Gaylord in 1935. The last 100 shares acquired by 
George 5S. Gaylord was purchased at #17.00 per 
share. 

Note—Stock transactions prior to consolidation 
with Marathon Paper Mills Co. are set forth in Rev- 
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enue Agents report dated January 20, 1941. on 
George S. Gavlord in Exhibit A. 


[Endorsed]: US.B.TLA. Filed Nov. 26, 19-41. 


[179] 


[Title of Board and Cause. ] 
ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, J. P. Wenchel, Cmef Counsel, Bureau of 
Internal Revenue, for answer to the petition of the 
above-named taxpayer, admits, and demes as fol- 
lows: 

1 and 2. Admits the allegations contained im 
paragraphs 1 and 2 of the petition. 

3. Admits that the taxes in controversy are in- 
come taxes for the calendar vears 1936, 1937, 1958 
and 1939: denies the remainder of the allegations 
contained in paragraph 3 of the petition. 

4. (1) to (XLII), inclusive. Denies the alle- 
gations of error contained in subparagraphs (1) to 
(XLII), inclusive, of paragraph 4 of the petition. 

). (a) The respondent admits that as of Novem- 
ber 7, 1935, the petitioner’s husband, George 8S. Gav- 
lord, and the [180] petitioner executed a certain 
declaration of trust in which thev named themselves 
as “‘trustee’’ (sic) and their two daughters, Mar- 
garet Gaylord Ruppel and Gertrude Gavlord. as 
beneficiaries, and in the event of the death of either 
or both of ther during the existence of the trust, 
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the issue of cither or khoth of them, as the cage 
mught be, due to the death of one or both of the first- 
named beneficiaries. 

Respondent also admits that the trust embraced 
the property substantially of the kind and amount 
described by the petitioner, but because respondent 
does not know as a matter of fact whether or not it 
was recorded in the places and under the cireum- 
stances stated by the petitioner, and does not know 
as a matter of fact whether or not the purported 
gift tax returns were filed and gift taxes paid 
thereon in the manner and form related by peti- 
tioner, and does not know as a matter of fact whether 
the other matter and things related by petitioner 
existed, happened or were done in the manner and 
at the times stated by the petitioner in said subpar- 
agraph (a) of paragraph 5 of the petition, the 
respondent therefore, for lack of information sufh- 
cient upon the basis of which to form a behef as to 
the truth or accuracy thereof, denies each and every 
allegation contained in said subparagraph (a) not 
expressly admitted. [*urthermore, respondent de- 
mes that the trust dated November 7, 1935. created 
by the petitioner was an irrevocable trust. [181] 

(b) Denies the allegations contained in subpara- 
eraph (b) of paragraph 5 of the petition. 

(©) Respondent admits that the two named bene- 
fciaries of said trust, Marearet Gavlord Ruppel 
and Gertrude Gaylord Bruce (named in said deéla- 


ration of trust as Gertrude Gaylord), are the daugh- 
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ters of the petitioner, Gertrude il. Gaylord, and 
George S. Gaylord, her husband, and that said 
Margaret Gaylord Ruppel was bern on November 
10, 1904. and said Gertrude Gaylord Bruce was 
born on May 31, 1916, and that each of said bene- 
ficiaries has lawful issues now living. Respondent 
also admits that said Margaret Gaylord Ruy pel has 
two children now living, to-wit, a daughter, Bar- 
bara Brunker, who was born October 14, 1925, and 
a son, Robert Brunker, born June 3, 1928. It Is 
further adnutted that said Gertrude Gavlord Bruce 
has one child, to-wit, a daughter, Ann Bruce, born 
April 20, 1938. For lack of information sufficient 
upon the basis of which to form a behef as to the 
truth or accuracy of the remaining allegations of 
said subparagraph (¢) of paragraph 5 of the peti- 
tion, respondent denies the same. 

(d) Tor laek of information sufficient upon the 
basis of which to form a behef as to the truth or 
aceuracy of subparagraph (d) of paragraph 5 of 
the petition, respondent demes the same. [182] 

(e) Demes the allegations contained in subpara- 
graph (e) of paragraph 5 of the petition. 

(1) For lack of information sufficient upon the 
basis of which to form a behef as to the truth or 
accuracy of subparagraph (f) of paragraph 5 of 
the petition, respondent denies the same. 

(7) and (h). Demies the allegations contained 
In subparagraphs (¢) and (h) of paragraph 5 of the 
petition. 

(i) (1) and (2). Demes the alle@wations con- 
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tained in subparagraph (i), and subsections (1) and 
(2) thereof, of paragraph 5 of the petition. 

(j) Denies the allegations contained in subpara- 
eraph (j) of paragraph 5 of the petition. 

(k) Admits that in or about March 1938, the 
petitioner, Gertrude H. Gaylord, in her mdividual 
capacity, and her said husband, George 8. Gay- 
Jord, in his individual and personal capacity, and 
for the heretofore mentioned trust, by its trustees 
Gertrude H. Gaylord and George 8. Gaylord pur- 
chased each an undivided one-third interest in busi- 
ness property situated in the City of Santa Moniea, 
valifornia, consisting, at the time, of land improved 
with a storeroom building then oceupied by several 
differenttenants holding under separate rental con- 
tracts or leases, and admits that during said year that 
the building was acquired the above-described own- 
ers thereof demolished and razed the old building 
and [183] commenced the erection of the new build- 
ing, but denies that the petitioner and his co-owners, 
as he alleges, did not contemplate and intend at the 
time of the purchase of said property to demolish 
the old building that was thereon and to erect m the 
place thereof a new building. 

6. Denies each and every allegation contained 
in the petition not hereinbefore specifically admitted 
or denied. 
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Wherefore it is prayed that the determination of 
the Commissioner be approved. 
[Signed] J.P. WENCHEL IPH 
Chief Counsel, Bureau of [n- 
ternal Revenue. 
Of Counsel: 
ALVA C. BALRD, 
Division Counsel. 
FRANK T. HORNER, 
B. M. COON, 
Special Attorneys, 
Bureau of Internal Revenue. 


BMC/fmt 12/26/41 
[Endorsed]: U.S.B.T.A. Filed Jan. 2, 1942. [184] 
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92 George S. Gaylord vs. 
The Tax Court of the United States 
GHKORGKE S. GAYLORD, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


GERTRUDE H. GAYLORD, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket Nos. 109138, 109273. Promulgated, 
February 18, 1944. 


FINDINGS OF FACT AND OPINIONS 


1. The Civil Code of California, by amendment 
made in 1931, provides that, unless expressly made 
irrevocable by the instrument creating it, every 
voluntary trust (not created prior to the amend- 
ment) shall be revocable by the trustor. in 1935 
the petitioners, residents of California, decided to 
make gifts to their two daughters and to effectuate 
the gifts by creating an irrevocable trust of which 
the petitioners would be trustees and the daughters 
the beneficiaries. Petitioners requested their coun- 
sel to prepare an instrument to carry out their pur- 
pose. The mstrument prepared and executed did 
not contain any provision respecting revocability or 
irrevocability. Neither petitioners nor their counsel 
was then aware of the above provision of the Cali- 
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fornia Civil Code. As soon as he learned of the 
said provision, counsel drafted an instrument de- 
claring that the trust is and was always intended 
to be irrevocable. This latter instrument was ex- 
ecuted by petitioners on March 27, 1940. //7eld, that 
under the law of California, the trust was revecable 
during the taxable years 1936 through 1939 and 
that the trust income for those years was taxable 
to the petitioners in the proportion that the amount 
of corpus contributed by each bore to the total 
corpus. 

2. Basis determined for computing gain or loss 
on certain shares of corporate stock sold by. peti- 
tioners and the trust during the yaers involved 
herein. 

3. In 1938 the petitioners and the trust pur- 
chased a certain improved rental property without 
any intention of removing the building thereon and 
erecting a new structure. Thereafter during the 
vear it was found desirable to remove the building 
and erect a new and larger one in order to obtain 
tenants, and the petitioners decided to do so. Early 
in the following vear the building was removed and 
a new one erected. Held, that the amounts de- 
ducted by the petitioners and the trust as losses 
sustained on the removal of the old building are 
allowable. 

4. Amount of loss determined with respect to 
the destruction of a pear orchard in order to de- 
vote the land to other uses. [185] 
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Thomas A. J. Dockweiler, sq., and James W. Bon- 
tems, C.P.A., for the petitioners. 


Byron M. Coon, Ksq., for the respondent. 


Turner, Judge: The respondent determined the 
following deficiencies in income tax against the 
petitioners for the years indicated: 


George S. Gertrude H. 
Gaylord-Docket Gavylord-Docket 
Yeur No. 109168 No, 109273 
Deficiency Deficiency 
SIS) es ON TAL At) wl Sep $1,087.40 
(CE Bk cae or 12,038 50 4925.01 
Se es Ee ee... 10,442.62 32k 
OB ieee... came eee, 9,206.82 1, 99@71 


The questions presented are the correctness of 
the respondent’s action (1) in determining that the 
income for the vears 1986 through 1939 of a trust 
created by petitioners, and of which they were 
trustees, was taxable to petitioners for said vears: 
(2) in determining that the basis for computing 
gain on certain corporate stock sold by petitioners 
and the trust durihg 1936 through 1939 gas 
$2,.83542 per share; (3) in disallowing deductions 
of $5,076.11 taken by each of the petitioners and 
the trust for 1938 as losses sustained on demolition 
of a building; (4) in disallowing $38,456 of a de- 
duction of $4,320 taken by George S. Gaylord in 
1939, as a loss sustained on the removal of a pear 
orchard from a raneh owned by him: and (5) in 
disallowing $1,400 of the deductions of $2,650 taken 
by each of the petitioners as losses sustained on the 
destruction by storm of ornamental trees on prop- 
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erty owned by petitioners and occupied by them as 
their residence. Issue No. 5 was abandoned by the 
petitioners at the time of the hearing, leaving the 
first four issues for determination. 

For convenience, the diseussion of each issue will 
follow immediately after the findings of facet. relat- 
ing thereto. 


Issue 1.—Taxability to Petitioners of the Income 
of the Trust. 


FINDINGS OF FACT 


The petitioners are husband and wife, residents 
of Pasadena, California, and filed separate income 
tax returns for 1936 through 1939 with the collector 
of internal revenue for the sixth district of Cali- 
fornia. 

As the issue of their marriage the petitioners 
have two daughters, Margaret and Gertrude. Mar- 
garent was born on November 10, 1905, and mar- 
ried Albert Brunker in 1923. Two children were 
born of that marriage; one on October 14, 1925, and 
the other on June 4, 1927, and both are still liv- 
ing. Subsequently Margaret divorced Brunker, 
[186] and in 1931 married Frederick Ruppel. Both 
Margaret and Ruppel are still living. The peti- 
tioners’ other daughter, Gertrude, was born on May 
31, 1916, and on May 29, 1937, married Hugene L. 

sruce. Gertrude and Bruce are still living, and 
have one child, who was born m April 1938. 
sometime prior to September 1935, the petition- 
ers decided to set up a trust for the benefit of their 
two daughters, and in case of the death of a 
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daughter, then for the benefit of the children of 
such daughter. On December 11, 1935, the peti- 
tioners signed and acknowledged a declaration of 
trust, dated November 7, 1935, in which they were 
designated both grantois and trustees and desig- 
nated jointly as trustee. <A trust, sometimes here- 
inafter referred to as the Gaylord trust, was de- 
clared with respect to 7,000 shares of the common 
capital stock of Marathon Paper Mills Co., 5,000 
shares of which were contributed by Gavlord and 
2,000 shares by Mrs. Gaylord. 

The trust instrument did not contain any pro- 
vision relating to its revoeability or irrevoecahbility. 

When requesting counsel to prepare the trust in- 
strument, Gaylord told him that he and Mrs. Gay- 
lord desired to form an irrevocable trust with re- 
spect to the stock. At the time the petitioners signed 
the trust instrument they were advised by counsel 
that the trust was irrevocable. After stening the 
instrument, they left it in the eustody of counsel. 
On February 4, 1936, the petitioners filed gift tax 
returns, prepared by Gavlord, for 1935, in which 
they reported the ereation of an irrevoeable trust 
and the transfer thereto of the above mentioned 
shares of stock mi Marathon Paper Mills Co., seme- 
times hereinafter called Marathon. Mrs. Gavlord 
reported the 2.000 shares of stock contributed by 
her as have a value of *50,000, but, by reason of 
exclusions and the specific exemption taken, she re- 
ported no @ift tax ability. Gavlord reported total 
elfts in the amount of $140,278.08, of which $125.- 
000 was reported as the value of the 5.000 shares 
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of Marathon stock contributed by him to the trust. 
After taking exclusions totaling $15,000 and a spe- 
cific exemption of $50,000, his return showed a gift 
tax liability of approximately $2,500, which he 
paid. Subsequently in 19386 Gaylord paid an ad- 
ditional gift tax of approximately $100 with re- 
spect to the said return. The certificates for the 
7,000 shares of Marathon stock were placed in a 
safe deposit box in California, in the name of Gay- 
lord and Mrs. Gaylord, as trustees, and remained 
there until the stock was sold. The trustees sold 
some of the stock 1n each of the years 1936 through 
1939, the last of it being sold in the latter year. 
For convenience in making delivery upon sale, cer- 
tificates were sent from time to time to a bank in 
Chicago, in which the proceeds of all sales were 
deposited in an account in the names of the peti- 
tioners as trustees, [187] 

In connection with the purchase of real prop- 
erty situated in Los Angeles County, California, 
the trustees, on September 23, 1937, had the trust 
instrument recorded in the office of the county 
recorder of that county. In 1938 the trustees made 
certain purchases of real estate situated in Texas, 
totaling about $90,000, and in connection therewith 
had the trust instrument recorded in four counties 
of that state. 

For each of the years 1936 through 1939, a fidu- 
clary income tax return was filed for the trust by 
the trustees, in which the daughters were shown 
as the beneficiaries of the trust, with each entitled 
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to one-half of the income thereof. Tor each of the 
said years the daughters filed income tax returns 
and paid the tax shown to be due thereon. In their 
returns they reported as taxable income received 
from the trust the amounts shown by the fiduciary 
income tax returns as having been distributed to 
them during the respective years. 

At the instanee of their counsel, the petitioners 
on March 27, 1940, signed and acknowledged an 
instrument reading as follows: 

Declaration Being a Part of a Certain Declaration 
of Trust Dated November 7, 1935 
Know Ali Men by These Presents: 

That Whereas the undersigned, George 8S. Gay- 
lord and Gertrude H. Gaylord, his wife, of the City 
of Pasadena, in the County of Los Angeles, State 
of California, do in and by an instrument of even 
date herewith entitled Declaration of Trust certify 
and declare and in and by said instrument have 
certified and declared that they hold and shall and 
will hold the following described personal property, 
to-wit: seven thousand (7,000) shares of the com- 
mon eapital stock of Marathon Paper Mills Com- 
pany, a Wisconsin corporation, of the par value of 
Twenty-five Dollars ($25.00) per share, and any 
and all proceeds thereof, In Trust, Nevertheless, 
for the uses and purposes and upon the terms and 
conditions set forth in said Declaration of Trust, 
reference to which Declaration of Trust is hereby 
made for further particulars thereof: Now, There- 
fore, said George 8S. Gaylord and Gertrude H. Gay- 
lord to further certify and deelare that the trust 
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created and provided for in said Declaration of 
Trust was always intended and is intended by said 
trustors and trustees, George S. Gaylord and 
Gertrude H. Gaylord, to be and is and shall always 
be absolutely irrevocable and that this further dec- 
laration of said undersigned is and is intended to 
be and shall always be a part of said Declaration 
of Trust and is intended to be and shall always be 
taken with and construed as a part of said Declara- 
tion of Trust the same as though this present 
declaration had been physically incorporated in 
said Declaration of Trust. 

In Witness Whereof, said George S. Gaylord and 
Gertrude H. Gaylord, said trustors and trustees, 
have set their hands and seals to this instrument 
as of this 7th day of November, 1935, at Pasadena, 
California. 

After signing and acknowledging the foregoing 
instrument, the petitioners left if with their coun- 
sel. Thereafter the mstrument was recorded in 
Los Angeles and Calaveras Counties, California, on 
March 28, 1940, and May 14, 1940, respectively. 

[188] 

In determining the deficiencies involved herein, 
the respondent determined that the net income of 
the trust for the respective years constituted mcome 
of the petitioners, as grantors; that since Gaylord 
had contributed five-sevenths of the total value of 
the property contributed to the trust, such frac- 
tional part of the net income of the trust was tax- 
able to him; and that since Mrs. Gaylord had con- 
tributed two-sevenths of the total value of the 
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property contributed to the trust, such fractional 
part of the net income of the trust was taxable to 


her. 
OPINION 


The petitioners take the position that the Gay- 
lord trust is and always has been an irrevocable 
trust, that none of the income thereof for the vears 
1936 through 1939 constituted income to them, or 
either of them, but that all of such income was the 
income of their two daughters, share and share 
alike, and as such was taxable to the daughters. 
The respondent contends that under the statutes of 
California the trust was revocable, and that the 
income of the trust for the years in controversy was 
taxable to the petitioners in the proportions de- 
termined by hin. 

Prior to 1931, section 2280 of the Civil Code of 
California provided as follows: 

Not revocable. A trust cannot be revoked by the 
trustor after its acceptance, actual or presumed. 
by the trustee and beneficiaries, except by the con- 
sent of all the beneficiaries, unless the declaration 
of trust reserves a power of revocation to the trus- 
tor, and in that case the power must be strictly 
pursued. 


In 1931, the Legislature of California amended the 
section to read as follows: 

vevocation of trusts. Unless expressly made ir- 
revocable by the instrument creating the trust. 
every voluntary trust shall be revocable by the 
trustor by writing filed with the trustee. When a 
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voluntary trust is revoked by the trustor, the trus- 
tee shall transfer to the trustor its full title to the 
trust estate. Trusts created prior to the date when 
this act shall become a law shall not be affected 
hereby. 

Accordingly it is the law of California, and has 
been since the amendment of section 2280 in 193], 
that ‘‘everv voluntary trust’’ is revocable by the 
trustor, unless ‘‘expressly made irrevocable by the 
instrument creating the trust,’’ the only exception 
to that rule being in the case of trusts created 
prior to the date of the enactment of the amend- 
ment. The trust here was created, and the instru- 
ment creating it was executed, in 1935, some four 
years after the enactment of the amendment im 
question, and the said instrument did not contain 
any provision making the trust irrevocable. Fur- 
thermore, there can be no doubt, we think, that the 
trust was a voluntary trust. There is some argu- 
ment to the effect that the petitioners by mutual 
promises became [189] obligated, one with the 
other, to make gifts to their daughters and that 
the trust was not therefore a voluntary trust within 
the meaning of section 2280 as amended. That 
argument is in our opinion without ment. The 
purpose and intention of the petitioners was to 
make gifts to or for the benefit of their two 
daughters, and a gift, which is the transfer of 
something to another without compensation, im- 
phes and denotes an act of choice, a voluntary act. 
The creation of the trust was merely the method 
for effecting or making the intended gift, and it 
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takes its voluntary character therefrom. Toul v. 
Santa Cruz County Title Co. (Cal. App.), 67 Pae. 
(2d) 404, holding that a deed of trust given as 
security for the repayment of a loan did not fall 
within the provisions of section 2280, as amended, 
is not in point. We think it apparent therefore 
that, if the petitioners are to prevail, they must do 
so on! other grounds. 

The record shows, and we have found as a fact, 
that.the petitioners had in mind the making of a 
complete and irrevocable grant to trust. We also 
think it apparent that their counsel who drew the 
trust instrument so understood, and the respondent 
has conceded that when counsel drew the mstru- 
ment he did not know of the 1981 amendment of 
section 2280. The record also shows that as soon 
as he learned of the amendment he drafted the in- 
strument executed by the petitioners on March 27, 
1940, declaring that the trust “‘1is and shall always 
be absolutely irrevoeable and that this further dec- 
laration * * * is intended to be and shall always 
be a part of said Declaration of Trust and is in- 
tended to be and shall always be taken with and 
construed as a part of said Declaration of Trust the 
same as though this present declaration had been 
physically incorporated i said Declaration of 
Trust.’ Such being the facts, the petitioners cite 
and rely on section 3399 of the California Code, 
which provides that when through fraud or mutual 
mistake of the parties a written contract does not 
truly express the intention of the parties, it may 


Comm’r of Internal Revenue 203 


be revised to express such intention, in so far as 
ean be done without prejudice to the rights ac- 
quired by third persons, in good faith and for 
value. Whatever the rights of the parties may be 
with respect to the revision of the instruments 
under section 3399, and whatever the retroactive 
effect of such revision, it is of no moment here, 
since section 3399 has no application to a purely 
voluntary deed. Enos v. Stewart, 138 Cal. 112; 70 
Pac. 1005, and Robertson vy. Melville, 60 Cal. 354; 
212 Pac. 723. In Enos v. Stewart, the grantee of 
a voluntary deed defectively executed sought to 
have it reformed in equity, after the grantor’s 
death, as against the grantor’s heir at law. In 
denying the relief sought, the Supreme Court of 
California said: 

“* * * It is a universal principle of courts of 
equity that, in all cases where relief is asked by 
aiding and correcting mistakes in the execution of 
instruments [190] and powers, the party seeking 
such relief must stand upon some equity superior 
to that of the party against whom he asks it. If 
the equities are equal, the law must prevail, and 
the court will remain silent and passive. * * * A 
court of equity interferes to correct a mistake in 
a written instrument only in furtherance of justice, 
and to prevent fraud or some imjustice. In this 
ease, by refusing to correct the deed, no fraud or 
injustice is done to appellant. She has lost nothing, 
because she paid no consideration for the deed. She 
has been deprived of nothing the law would other- 
wise give her. It is true, the intention of the 
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grantor is not carried out; but it would have been 
equally true if an attempt had been made to make 
a will, and it had been defective in a vital part. 
The court could not reform a will, nor make it so 
that it would comply with the law. In this case the 
deceased intended to convey the property, but she 
did not do so. That intention will not now be 
carried out in favor of one who paid nothing for 
the conveyance, and against a lawful heir.”’ 

In the hght of the above pronouncement of the 
court, it would seem that not only does section 
3399 give no support to the contention made heme, 
but in the case of a voluntary deed the mere exist- 
ence of an unexecuted intention on the part of the 
donor or grantor creates no rights in the grantee 
and takes nothing from the grantor, but leaves the 
grantor the freedom which he theretofore had, as 
if no such intention had ever existed. 

The petitioners further contend that. under the 
law of California, a valid oral irrevocable trust can 
be created mm personal property, that the Marathon 
stock was personal property. and that, sinee they 
intended to create an irrevocable trust, the trust 
actually created has at all times subsequent to its 
inception in 1935 been valid as an oral irrevocable 
trust. The obivous answer to that contention is 
that the record fails to show that there was ever 
any intention to create an oral trust, irrevocable or 
otherwise, or that any oral trust was, in fact, ere- 
ated. The only trust ereated was the written trust 
deseribed in our findines of fact. and it is that 
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trust, not some other trust, with which we are here 
concerned. 

Finally, the petitioners contend that the respond- 
ent is estopped from claiming or asserting that the 
Gaylord trust was ever revocable. This contention 
is grounded on the fact that petitioners in) 1956 
filed their gift tax returns for 1935, in which they 
referred to the trust as an irrevocable trust, that 
the tax shown on the returns was paid and = has 
never been refunded, and that the daughters have 
consistently reported the income from the trust and 
paid the tax thereon. They also claim to have at- 
tached a copy of the trust instrument to each of 
the gift tax returns. It is contended that the re- 
spondent had full knowledge of the character of 
the trust as early as 1936 and that he should not 
now be permitted to claim that it was revocable. 
Estoppel must be specifically pleaded; otherwise it 
is not an issue in the case. El Dorado Oil Works, 
46 B. T. A. 994. It has not been pleaded here. 

As we read the facts and the law, the petitioners 
at all times up to [191] the execution of the instra- 
ment of March 27, 1940, had and retained the meht 
to revoke the said trust. To hold otherwise would 
in effect be a rewriting of the Califormia statute 
oer a making of the trust instrument something it 
was not. We do not possess the power to do either, 
Since the grantors had the power to revoke the 
trust during the vears before us, the income there- 
from is taxable to them. Section 166 of the Rev- 
enue Acts of 1936 and 1938, and of the Internal 
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Revenue Code. The respondent has properly al- 
located the trust income, five-sevenths to Gaylord 
and two-sevenths to Mrs. Gaylord. Colonial Trust 
Co. v. Commisisoner, 111 Fed. (2d) 740. 


Issue 2.—Basis for Computing Gain on the 
Sale of Stock 


FINDINGS OF FACT 


About 1911 or 1912, a corporation known as the 
Menasha Carton Co. was organized and began 
operations in Menasha, Wisconsin. On July 1], 
1917, the outstanding stock of Menasha Carton Co. 
was 726 shares of common stock, of which 337 
shares were owned by Gaylord, 337 shares by S. H. 
Clinedinst, and the remaining 52 shares by four 
other individuals. The 337 shares owned by Gay- 
lord had been acquired by him as follows: 


Acquired on or before— Shares Cost 

Wen pS ee 9914 $9,950.00 
CM me ae een nnn nneeneectnsen ee 20 2,000.00 
D0), hel Re 9414, 9,450.00 
eS) JS a 18 1,800.00 
Be A OG aR oe 100 10,000.00 
"A! 9 1?) ( 5 1,236.50 

00.) re oer 34,436.50 


Across the street from the plant of the Menasha 
Carton Co. was located the Menasha Printing Co., 
all of the stock of which was owned by Clinedinst. 
Clinedinst desired to consolidate the assets and 
businesses of the two corporations into a new cor- 
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pofation, with Gaylord as its manager. It was 
agreed that Gaylord should purchase sufficient of 
the stock of the new corporation from Clinedinst 
to bring his holdings therein up to 40 percent of 
the outstanding stock. Determination of the basis 
for consolidation was left to Gaylord. He de- 
termined that the consolidation should be effected 
on the basis of the appraised value of the physical 
assets, plus the book value of the quick assets of 
each of the old corporations. Determination of 
the value of the stock of the two old corporations 
through the capitalization of current earnings at 
ten times such earnings (regarded by Gaylord as 
a conservative rate) would have indicated a sub- 
stantially higher value for the stoek of the old cor- 
porations than was indicated on the basis of value 
of assets. 

The new corporation, Menasha Printing & Car- 
ton Co., was formed [192] during the later helf 
of 1917, and the consolidation was effected as of 
July 1 of that vear, on the basis determined by 
Gavlord. The appraised value of the physieal as- 
sets plus the book value of the quick assets of the 
Menasha Carton Co. was determined to be $186,000, 
while the value of the assets of the Menasha Print- 
ing Co. was determined to be $774,000, making a 
total of $960,000 as the value of the assets of the 
two corporations. For these assets. comumon and 
preferred stock of the new corporation was issued 
on a dollar-for-dollar basis, $500,000 in common 
stock, and $460,000 in preferred stock. The com- 
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mon stock of the new corporation was divided into 
5,000 shares and the preferred stock into 4,600 
shares, the stock of each class having a par value 
of $100 per share. Of the $186,000 representing 
the value of the assets of the Menasha Carton Co., 
$86,338.89 was allocable to Gaylord’s 337 shares of 
stock. Based on such value and applying the pro- 
portions in which the stock of the new corporation 
was divided between common and preferred, Gay- 
lord was entitled, for his 337 shares of Carton Co. 
stock, to 449.6815 shares of common stock and 
413.7074 shares of preferred stock. The actual 
division, however, was $41,000 for 410 shares of 
preferred stock and $45,338.89 for 453.3889 shares 
of common stock. In addition, Gaylord purchased 
from Clinedinst sufficient shares of common stock 
of the new corporation to bring his common stock 
holdings therein to 1,975 shares. In payment for 
the stock purchased from Clinedinst, he gave his 
promissory note for $152,161.11, which, with the 
$45,338.89 representing the value of his shares in 
the Carton Co. stock against which common stock 
of the new corporation was issued, brought his 
total payments for the 1,975 shares of common 
stock to $197,500. The fair market value of the 
common shares acquired in the consolidation was 
$100 per share. The note given to Clinedinst was 
dated August 30, 1917, was due three years after 
date, and bore interest at the rate of 6 percent per 
annum. It was paid in full on September 29, 1924. 
Of the 1,975 shares of common stock of the new 
corporation so aequired by Gaylord, 1,525 shares 
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were issued to him under certificate No. 2, dated 
August 30, 1917, and were put up by him as collat- 
eral for the payment of the note to Clinedinst. [In 
his income tax return for 1917, Gavlord did not 
report any income on the exchange of his 557 
shares of Menasha Carton Co. stock for stock in 
the new corporation. 

In 1922 or 1928 Gaylord purchased the remain- 
ing interest of Clinedinst in the Menasha Printing 
& Carton Co. In the meantime, all the preferred 
stock issued in the 1917 consolidation had been re- 
tired. Durme the interval between the consolida- 
tion in 1917 and October 31, 1927, Gaylord sold 
some small lots of his common stock. In 1925 he 
received a 100 percent stock dividend on the stock 
then held, and at October 31, 1927, the parties are 
in agreement that he owned and held 3,357 shares 
of sueh stock. Of the stock so held, 350 shares had 
[193] been transferred by Gaylord in 1925 to his 
brother, C. W. Gavlord, for 432 shares of the stoek 
of Robert Gaylord, Ine. In the latter part of 1926 
or the carly part of 1927, C. W. Gaylord expressed 
the desire to reacquire the 4382 shares of Robert 
Gaylord, Inc., stock. He wanted the shares for 
use in connection with a reorganization of his cor- 
poration. Petitioner Gaylord agreed to sell the 432 
shares for $300,000, but the offer was not accepted. 
Thereafter C. W. Gaylord proposed that the previ- 
ous exchange of 350 shares of Menasha Printing & 
Carton Co. stock for the 482 shares of the Robert 
Gaylord, Ine., stock be canceled and that steps be 
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taken to restore the parties to the position that 
they would have been in if the exchange had not 
been made. The ‘‘whole arrangement’’ was to be 
canceled ‘‘as though it had never existed.’’ The 
offer was accepted and the shares were returned to 
their original owners, each of the parties paying 
over any and all dividends which had been received 
on the respective stocks during the interval. 

On October 31, 1927, the Menasha Products Co., 
such then being the name of the Menasha Printing 
& Carton Co., was merged with the Marathon 
Paper Mills Co. In this merger Gaylord received 
6,728 shares of the Marathon Paper Mills Co. stock 
and $1,038,000 par value of its 5 percent bonds in 
exchange for his 3,357 shares of common stock of 
the Menasha Products Co. In December 1929 the 
Marathon stock was split four shares for one. 

On none of the above transactions involving ex- 
changes of stock for stock did petitioner George S. 
Gaylord report any gain for Income tax purposes. 

Gaylord, Mrs. Gaylord, and the Gaylord trust re- 
ported sales of the following number of shares of 
common stock in the Marathon Paper Mills Co. in 
their respective income tax returns for the indi- 
cated years: 


Shares Sold 
1936 1937 1938 1939 
Gtelord 1... 4.950 2 S00 3.300 2 462 
MPS. “stawhGrd) ws em 2.100 400 500 
CAyOTW tat — wccuecescreeusuwess. 4,000 1,600 1,000 400 
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The gain reported on these sales was computed 
on a basis of $8.21 per share. In determining the 
deficiencies herein, the respondent determined that 
the correct basis was $2,835.42 per share, except 
as to 100 of the shares sold by Gaylord in 1939. The 
100 shares were acquired by purchase in 1935 for 
$1,700. The .7,000 shares sold by the trust were the 
shares contributed by the petitioners to the trust 
in 1935. The 2,000 shares contributed by Mrs. 
Gaylord to the trust had [194] been given to her 
by Gaylord in 1930. According to the respondent's 
determination, the shares sold by Mrs. Gaylord 
personally had been @eiven to her by Gaylord in 
February 1932. and that determination is not. dis- 
puted. 

OPINION 


The question here is the basis for determining 
gain or loss to the petitioners on the sale of stock 
in the Marathon Paper Mills Co. One hundred of 
the shares sold by Gaylord in 1989 were purchased 
by him in 1933 for $1,700, and as to those shares 
there is no controversy. The remaining shares were 
obtained in a four-for-one spht of shares received 
by Gaylord in the merger in 1927 of the Menasha 
Products Co., formerly Menasha Printing & Carton 
Co., with the Marathon Paper Mills Co. Both 
parties have treated that merger as a transaction 
on which @ain or loss was not to be recognized for 
income tax purposes. Consequently, the basis for 
gain or loss on the stock and bonds received by 
Gaylord as a result of that merger is the same as 
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his basis for the 3,357 shares of Menasha Products 
Co. stock exchanged for the stock and bonds. There 
is no dispute between the parties as to the method 
of allocating basis between the Marathon stock and 
bonds; neither is there any contention that the 
basis of the Marathon stock sold by Mrs. Gaylord 
and the trust is different from the basis of Gaylord 
himself. As a result, once the basis to Gaylord for 
the 3,857 shares of Menasha Products Co. stock is 
fixed, determination of the basis of the Marathon 
Paper Mills Co. shares sold is a matter of mathe- 
matical computation. 

TI’rom the evidence and the agreed items appear- 
ing in the respective computations of the parties, 
it is apparent that the 3,357 shares of Menasha 
Products Co. stock represent a portion of the 1,975 
shares of Menasha Printing & Carton Co. common 
shares acquired by Gaylord in the consolidation of 
Menasha Carton Co. and Menasha Printing Co., 
and by purchase from Clnedinst, in 1917, plus the 
100 percent stock dividend thereon in 1925. It is 
true that Gaylord did purchase some additional 
shares from Clinedinst in 1928, but the evidence of 
record does not show the number of shares so pur- 
chased or the price paid. The respondent, how- 
ever, in the computation which he contends is cor- 
rect, shows a purchase of 50 shares by Gavlord in 
1923, which purchase is not shown by the petitioner 
in Its computation; but the respondent’s tabulation 
likewise shows an offsetting sale of 50 shares not 
shown in petitioner's tabulation, and the net result 
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is that the parties in their tabulations are in agree- 
ment that the shares of Menasha Products Co. dis- 
posed of in the 1927 merger represent the unsold 
portion of the 1,975 shares acquired by Gaylord in 
1917 plus the stock dividend in 1925, [195] 

The principal difference in the computations of 
the parties is in the method of arriving at the 
basis for the 1,975 shares of common stock of the 
Menasha Printing & Carton Co. aequired br Gay- 
lord in 1917. The petitioners contend that Gay- 
lord's cost of the said 1,975 common shares and 
the 410 preferred shares was the sum of the $152,- 
161.11 paid to Chnedinst and $350,000 claimed as 
the fair market value of the 337 shares of Carton 
Co. stock surrendered by Gaylord in the consolida- 
thon, or a total of $502,101.11. From that amount, 


they deduct $20,000 as the amount received on re- 


tireément of the preferred stock and claim that the 
remainder represents the basis for the 1.975 shares 
of Menasha Printing & Carton Co. common stock. 
From that figure the petitioners by computation 
arrive at $8.21 per share as the basis for the Mara- 
thon Paper Mills Co. stock sold by them during 
the taxable vears. 

The respondent, on the other hand, treats the 
$152,161.11 paid to Clinedinst as the cost of 1,525 
Shares of the common stock, and 234,456.50, Gav- 
lord's cost of the 337 shares of Carton Co. stock. 
as the cost to him of the remaining common shares 
and the preferred shares of the new corporation. 
Of the $34,436.50, he allocates $10,468.70 as the cost 
of the preferred shares and treats the remaining 
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$23,967.80 as the cost of the common shares re- 
ceived in the consolidation, as distinguished from 
the 1,525 shares acquired from Clinedinst by pur- 
chase. From a total cost of $176,128.91 for the 
common shares, he has computed a cost basis 
for the Marathon shares sold by the petitioners 
during the taxable years of $2.83514 per share. 
The difficulty with the computations of the 
parties is that both are wrong in certain respects. 
The revenue act in force at the time of the 1917 
consolidation contained no provision for the non- 
recognition of gain in the case of corporate re- 
organizations or the carry-over of the basis of the 
old stock to the new, and the parties so agree. ‘T'o 
the extent then, that Gaylord acquired preferred 
and common shares of stock of the Menasha Print- 
ing & Carton Co. for his 337 shares of Menasha 
Carton Co. stock in the 1917 consolidation, he real- 
ized gain or sustained loss equal to the difference he- 
tween the fair market value of the shares so ac- 
quired, and his cost or other basis for the Carton Co. 
stock exchanged and the basis of the Carton Co. 
shares surrendered, adjusted by the gain or loss re- 
alized or sustained, become the basis to him of the 
Menasha Printing & Carton Co. shares aequired. In 
other words, the basis for the Menasha Printing & 
Carton Co. shares was the same as their fair mar- 
ket. value when acquired. One hundred dollars per 
share was the price fixed by the parties for the new 
shares in their dealings with each other. That 
price was arrived at by taking the value as of the 
date of consolidation of the combined assets of the 
consolidated corporations. The peti- [196] tioners 
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contend that such a value was low and was de- 
termined upon by Gaylord because it gave him a 
financial advantage in the consolidation. ‘They 
argue that a value represented by capitalization of 
the current earnings of the businesses at the rate 
of ten for one would give a much higher value and 
that this higher value is the fair market value. The 
only evidence in the record as to the current profits 
of the two businesses is to be found in the oral 
testimony of Gaylord. He did not testify from the 
books and did not attempt to give exact figures. but 
testified from memory and in what he = ealled 
“round figures.” Furthermore, it is to be noted 
that the vear in which the consoldation occurred 
was a war year, and in such years business profits 
are likely to be abnormal and the hazards much 
ereater. Clinedinst had more at stake in the two 
corporations than Gaylord, and vet he was willing 
to deal on the basis of value of assets, which gave 
an indicated value for the stock of the new cor- 
poration of $100 per share. Considering all of the 
evidence, we have concluded and found that the 
fair market value of the preferred and common 
shares of the Menasha Printing € Carton Co. stock 
acquired by Gaylord in the consoldation was $100 
per share. As for the shares acquired from Chne- 
dinst personally, that was the price actually paid. 
The facts show that the preferred shares were re- 
tired and that only common shares were involved 
in the 1927 merger with the Marathon Paper Mills 
Co. Ht also appears that a 100 percent stock div- 
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idend was declared by the Menasha Printing & Car- 
ton Co. in 1925 and that Gaylord received such a 
dividend on the common shares which he still 
owned, and that the shares subsequently used in the 
1927 merger were shares originally held, plus the 
stock dividend shares received in 1925. Dividing 
the basis of the original shares with the stock 
dividend shares, we arrive at a basis of $50 per 
share for the 3,357 shares used in the 1927 merger, 
and computation of the basis for the Marathon 
Paper Mills Co. shares sold by the petitioners and 
the trust during the taxable years should be com- 
puted therefrom. 


Issue 3.—Losses Sustained on Demoltion of 
Building 


FINDINGS OF FACT 


In March 1938, Gaylord, Mrs. Gaylord, and the 
Gaylord trust each purchased a one-third interest 
in a rental property situated in Santa Moniea, Cali- 
fornia, at a total purchase price of $127,500. The 
property consisted of a lot 55 feet wide (facing on a 
street) by 150 feet deep, improved by a one-story 
brick store building. The building was 55 feet by 
80 feet in size, and was divided into three rooms 
of approximately equal widths. The value of the 
building was $15,228.33, which was the portion of 
the purchase price for the whole property [197] 
allocable as the cost of the building. Each of the 
rooms in the building was occupied by separate 
tenants. At the time of purchase, the petitioners 
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did not have any intention of demolishing the 
building or of erecting a new one, but contemplated 
at most the remodeling of the front, if required by 
tenants. 

One of the tenants, J. Braufman, was conduct- 
ing a drug business. The lease under which he 
formerly occupied the premises had expired on 
March 14, 1938, and he was occupying the premises 
on a month-to-month basis. The lease of another 
tenant, Bassett Jewelry Co., expired July 31, 1938, 
while the lease of the other tenant, Gallen Kamp 
Stores Co., which operated a shoe store, expired 
November 30, 1938. About May or June, steps 
were taken bv the petitioner to obtain new leases 
from the tenants. GallenKamp Stores Co., the 
first tenant approached, stated that due to expand- 
ing business it required more space. While con- 
sideration was being given by the petitioners to 
the remodeling of the building, m order to provide 
the company with more space, it obtained a lease 
at a near-by location. Prospective tenants for the 
Gallenkkamp space likewise desired more space. 
Upon investigation, it was found that the parti- 
tions in the building were bearing partitions, that 
to move them would necessitate the complete re- 
moval of the roof, which would be almost as costly 
as to demolish the building and erect a light steel 
building. In this situation the petitioners decided 
to obtain agreements from the present tenants ex- 
tending their oecupaney through December 31, 
1938. In June 1938 such agreements were made 
with Braufman and the Bassett Jewelry Co., and 
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in August with the GallenKKamp Stores Co. A 
tenant was found who wanted a 27-foot frontage 
and more depth than the brick building afforded. 
Two other tenants were found who wanted less 
frontage than that of the rooms occupied by Brauf- 
man and the Bassett Jewelry Co., but more depth. 

By late summer or early fall of 1938, the peti- 
tioners decided to accept the three prospective 
tenants, to demolish the brick building, and to erect 
a new light steel structure on the premises. On 
January 2, 1939, demolition of the brick building 
was begun, and a new steel structure was erected. 
The new building had a frontage of 55 feet, the 
same frontage as the old brick building, but was 
120 feet deep, and cost $33,000. 

In their income tax returns for 1938, Gaylord, 
Mrs. Gaylord, and the Gaylord trust each took a 
deduction of $5,076.11 as their proportionate share 
of a loss sustained on the brick building. The re- 
spondent disallowed the deductions. 


OPINION 


At the hearing the respondent took the position 
that the Santa Moniea property was acquired by 
the petitioners and the trust with [198] the in- 
tention of razing the biilding and erecting on the 
premises a more desirable building and that no 
part of the purchase price was alloeable to the 
building thereon. On brief, he concedes that this 
was not the case, and states that all that remains 
in controversy on this issue is the value of the 
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building, which he contends was not in excess of 
$15,000. The petitioners contend that the value of 
the building was at least $15,228.33, the total of 
the three deductions taken. 

On the evidence, we have found that the value 
of the building at the time of purchase was $15,- 
228.33 and that such amount was the portion of the 
total purchase price of the property properly allo- 
cable to the building. We accordingly hold for the 
petitioners on this issue. 


Issue 4.—Loss Resulting From Destruction of 
Pear Orchard 


FINDINGS OF FACT 


In 1931 Gavlord purchased certain land in Mon- 
terey, County, California, bordering on the Carmel 
River, on which he raised chickens and hogs. In 
1935, and principally for the purpose of obtaining 
a way to get into his ranch from the opposite side 
of the river, he purchased a 10'%-acre tract of land 
situated on the opposite side and bordering on the 
river, at a cost of $900 an acre. Of the traet pur- 
chased, about one acre was covered by the river 
and by a road; one acre was not devoted to any 
purpose; while on the remainder of the tract were 
pear and cherry trees. The pear trees had been 
set out from about 1930 to 1932. Gavlord intended 
to operate, and did for several years operate, the 
orchard on a commercial basis, but about 1937 or 
1938 the selling price of pears had dropped to 
£15.50 fo $16.50 per ton, the lowest price ever 
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reached in that locality. Operation of the orchard 
at such prices was unprofitable. During the period 
of depressed prices approximately one-third of the 
pear trees in Carmel Vallev were taken out. 

Since the operation of the pear orchard was not 
profitable at the prevailing price for pears, and 
beeause of his desire to use the land for the grow- 
ing of alfalfa in connection with his chicken and 
hog business, Gaylord, in the early part of 1939, 
removed all of the pear trees except 25. The trees 
were sawed and used for wood on the ranch. At 
the time of removal the trees were n full, bearing 
stage and were approaching the vears which would 
normally be their best producing vears. Sinee the 
removal of the trees the land has been used for the 
purpose of growing alfalfa. 

Ordinarily an acre of pear orchard represents 
approximately 64 trees. Four hundred and thirty- 
two pear trees were removed by Gaylord from hts 
property. On his income tax return for 1939, he 
took a deduction of $4,820, or 10 per tree, as the 
amount of loss sustained [199] by reason of the 
destruction of the pear trees. Of the deduetion 
so claimed, the respondent, in determining the de- 
ficiency herein, allowed $864, or $2 per tree, and 
disallowed the remainder. 

The loss sustained by Gaylord by reason of the 


- 
+ 


destruction of the pear trees was $5 per tree, or 


$2,160. 
OPINION 


In 1935 the 10!-aere tract here in question was 
purchased by Gaylord for $900 an acre. Most of 
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the tract was set in pear trees, but the purchase of 
the land and the orchard was made as a unit and 
there was no allocation of price between the land 
and the trees. The orchard was operated commer- 
cially for a number of years, but in 1939, due to 
the drop in the price of pears, Gaylord decided to 
discontinue the operation of the pear orchard and 
to convert the land to other uses. As a result, all 
of the pear trees, with the exception of 25, were 
destroyed and the land has since been used for the 
growing of alfalfa in conjunction with his chicken 
and hog operation adjoining. The evidence from 
which the basis for determining the loss resulting 
from the destruction of the pear trees must be de- 
termined is sketchy, and in the main represents 
conclusions drawn by Gaylord from data collected 
by him with respect to planting, raising, and main- 
taining a pear orchard and by comparison of his 
purchase of the pear orchard with two purchases 
of property in the same locality, one property be- 
ing a pear orchard and the other having no trees. 
In the case of those purchases, the land without 
trees sold for half the price at which the land with 
the trees was sold. The dates of the sales in those 
stances were approximately one vear from Gay- 
lord’s purchase of the property here in question, 
or one vear from the destruction of Ins pear trees; 
the record does not show which. Gaylord, in ar- 
riving at the deduction elaimed, estimated that the 
number of pear trees destroyed was 482, and the 
respondent in that connection raises no question. 
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After considering all of the evidence of record, 
it is our opinion, and we have found as a fact, that 
the loss sustained by Gaylord by reason of the de- 
struction of the pear trees m the year 1939 
amounted to $5 per tree, or a total of $2,160. To that 
extent, the deduction claimed by him is allowed. 

Gaylord assigned as error in his petition the re- 
spondent’s disallowanee of $467.10 of a deduction 
of $517.10 taken in his 1937 return as attorney's fee 
paid for advice on financial matters. In his an- 
swer, the respondent denied error. No evidence 
was submitted on this issue, and it is not urged on 
brief. Apparently the issue has been abandoned, 
and the respondent’s disallowance is sustained. 


Decisions will be entered under Rule 50. [200] 
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MOTION FOR RECONSIDERATION BY THEE 
TAX COURT OF THE UNITED STATES 
OF ITS DECISION PROMULGATED FEB- 
RUARY 18, 1944, IN THE ABOVE EN- 
TITLED AND REFERRED TO PROCEED- 
INGS DETERMNING (1) THAT THE IN- 
COME FOR THE YEARS 19386 THROUGH 
1939 OF THE TRUST INVOLVED IN SAID 
PROCEEDINGS WAS TAXABLE TO THE 
ABOVE NAMED PETITIONERS AND (2) 
THAT THE BASIS FOR COMPUTING 
GAIN ON CERTAIN CORPORATE STOCK 
SOLD BY SAID PETITIONERS AND 
SALD TRUST DURING THE YEARS 1936 
THROUGH 19389 WAS NOT $8.21 PER 
SHARE 

To the Honorable the Tax Court of the United 
States and to the Honorable Bolon B. Turner, 
Judge of said Court: 


George S. Gaylord and Gertrude H. Gaylord, 
the petitioners in the above entitled and referred te 
proceedings, do hereby move the above entitled 
court that it reconsider its decision promulgated 
February 18, 1944. determining 

(1) that the income for the vears 1936 
through 1939 of the trust created by said peti- 
tioners and of [201] which they were trustees, 
involved in these proceedings, was taxable to 
them for said vears, and 
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(2) That the statutory basis for computing 
ean on certain shares of the common capital 
stock of Marathon Paper Mills Company sold 
by said petitioners and said trust durime the 
vears 1936 through 1939 was not $8.21 per share 
as contended by said petitioners. 


Said motion is made on the records and files in 
said proceedings and the evidence taken at the 
hearine in said proceedings held at Los Angeles. 
California, April 2nd and 3rd, 1945, and on the 
grounds hereinafter set forth. in what follows 
herein the petitioner George 5S. Gaylord is referred 
to as Mr. Gaylord, the petitioner Gertrude H. Gav- 
lord is referred to as Mrs. Gaylord, the above men- 
tioned decision is referred to as Decision, the pages 
thereof to the mimeographed copy of said decision 
furnished by the court to the petitioners, and the 
transeript of said evidence as ‘Tr. 


fh. 

As to the above referred to determination that 
the income of the trust referred to in the Commis- 
sioner of Internal Revenue’s notices of deficiency 
dated September 17, 1941, and in the respective 
petitions of said petitioners for redetermination of 
such deficieney is taxable to them it is respectfully 
submitted that in so determining the court erred 
as follows: [202] 

(1) The Court disregards the legal effect of the 
undisputed mutual agreement of Mr. and Mrs. Gay- 
lord for the creation by them of an irrevocable 


trust. 
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In its Findings of Fact (Decision, page 4) the 
court merely states that 
‘the petitioners decided to set up a trust for 
the benefit of their two daughters, and in the 
case of a death of a daughter, then for the 
benefit of the children of such daughter”’ 


and later in its Opinion (Decision, page 8) adds 

that 
“There is some argument to the effect that the 
petitioners by mutual promises became obhi- 
gated, one to the other, to make gifts to their 
daughters and that the trust was not therefore 
a voluntary trust within the meaning of sec- 
tion 2280 as amended’’ 


But these mutual promises to create the trust were 
indisputably proven and, as shown on pages 48 to 
50 of Opening Brief of Petitioners, were supported 
by what in Cahfornia is a good and valuable con- 
sideration and hence constituted a binding contract 
between the petitioners. It was the contract so 
formed which changed what would otherwise have 
been a voluntary trust (as that term is used in 
equity jurisprudence) into a trust created for a 
good and valuable consideration. [203] 

(2) The Court holds, contrary to California law, 
‘“that the trust was a voluntary trust’? as that 
phrase is used in Section 2280 of the Civil Code of 
California, as amended in 1931. 

The court assigns to the word ‘‘voluntary”’ as 
used in that amendment the meanmeg ‘tan aet of 
choice, a voluntary act’’. (Decision, page 8.) This 
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iInisapplication is directly contrary to the construc- 
tion given to the phrase “‘voluntary trust’? in See- 
tion 2280 of said Civil Code, as so amended, in the 
ease of Touli vs. Santa Cruz Title Company men- 
tioned on page 8 of the court’s decision and dis- 
cussed at length on pages 48 to 48 of Opening Brief 
of Petitioners. The Touli case was cited by peti- 
tioners not because of any relation or bearing of a 
deed of trust given as security for repayment of a 
loan to a trust such as that cerated by the contract 
of Mr.-and Mrs. Gaylord but for the precise inter- 
pretation of the phrase ‘‘voluntary trust’’ as used 
in the ainended Section 2280; for the Distriet Court 
of Appeal of the State of California in its decision 
in that ease expressly and imeontrovertibly holds 
that. such phrase ‘‘voluntary trust’? means a trust 
created ‘‘freely and without a valuable considera- 
tion or legal obligation’’, and explicitly repudiates 
any such meaning of the word ‘‘voluntary”’ as that 
now given it on page 8 of the Tax Court’s decision. 
The expression ‘‘voluntary trust’’, says the District 
Court of Appeal, ‘was not used in the broad sense 
found in Seetion 2216” of the California Civil Code 
(where ‘‘voluntary trust’’ is defined as “an obli- 
eation arising out of a personal confidence reposed 
[204] in and voluntarily accepted by one for the 
benefit of another’’) “Shut in the restricted sense 
of a trust created freely and without a valuable 
consideration or legal obligation”’’. (20 C. A. (2d) 
495 at 497.) In the case at bar, the court has, with- 
out reason it is submitted, selected the word 


\ 
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freely’ from its context and has defined ‘volun- 
tary’’, as used in the amended Section 2280, by 
only a part of its true definition and ignored the 
latter’s most important clause. 

Further examination of the California reported 
decision to date reveals that this exact construction 
by the District Court of Appeal of the phrase ‘‘vol- 
untary trust’’ so used in the amended Section 2280 
remains unchanged or unmodified by any other 
decision of an appellate court of the State of Cah- 
fornia and constitutes the standing and aecepted 
interpretation of what is meant by that phrase. 

As the mutual agreements of Mr. and Mrs. Gay- 
lord, binding each of them to the other to join with 
each other in the creation of the trust here involved 
and to contribute to such trust from his and her re- 
spective separate estate, constituted a good and valu- 
able consideration under Section 1605 of the Cali- 
fornia Civil Code and such pertinent judicial deter- 
minations as Aden vs. City of Vallejo (1903) 139 
Cal. 165, 168. such trust was created for and 
founded upon a valuable consideration or legal obli- 
gation. It was not, therefore, a voluntary trust 
within the meaning of said Section 2280, as 
amended. [205] To so hold would not “in effect be 
x rewriting of the California Statute or a making 
of the trust instrument something it was not’? (De- 
eiston, page 11) but a simple following of the ap- 
pheation and seope of amended Section 2280 as 
defined by the California courts. 

(3) The Court fails to distinguish between the 
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effect as to the petitioners themselves of their con- 
tract to create the trust and the result thereof as 
concerns their daughters and their issue, who are 
the beneficiaries of the trust. 

Though neither of the petitioners was obligated 
to make or become a party to such contract and 
could just as freely and voluntarily have abstained 
therefrom as have entered upon it, and though the 
act of each of them in becoming a party to such 


eontract was ‘ 


‘an act of choice, a voluntais Stay, 
onee they did so contract their relationship to each 
other changed and became one of binding legal obh- 
ation as to each other. The result, however, of such 
an onerous and binding obligation was, as to the 
beneficiaries of the trust, a gift for they admittedly 
eave nothing of value. While the petitioners’ ‘*pur- 
pose and intention was to make gifts to or for the 
benefit of their two daughters’? and the object of 
the petitioners’ mutual agreements was the benefit- 
ing of their daughters and their daughters’ chil- 
dren without any compensation or value, except love 
and affection, moving to the petitioners from such 
beneficiaries, the important thing that should not 
be overlooked is the fact [206] that the resulting 
eift was not the act or donation of one person but 
the separate acts and donations of each of two 
persons, neither of whom contd have been com- 
pelled by the other to make such gift. Tt was the 
circumstance that each of them did bind himself 
and herself legally and effectively to the other to 
make his and her respective eontribution to the 
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trust—did in fact create a legal obligation or bur- 
den in favor of his or her co-trustor—which differ- 
entiates the trust at bar from a trust where there 
is but one trustor who uses that means of making 
a gift and there is no precedent legal obhgation 
between two or more persons for the making of 
such trust. The result m each case may be the same, 
that is, the beneficiary receives a gift; but in the 
ease where there is no precedent agreement there is 
no valuable consideration or legal obligation in- 
volved and there is a ‘voluntary trust’’ such as is 
referred to in Section 2280 of the California Civil 
Code, as amended; while in the other case where 
there is such an agreement for or founded upon a 
valuable consideration or legal obligation between 
the multiple trustors there is present that valuable 
consideration or legal obhgation which takes the 
trust from out of the scope of the statute men- 
tioned. 

In other words, it is not the resulting eift to the 
daughters and their issue which must be looked to 
in the case at bar but rather the mutual and recin- 
rocal agreements of their parents, the contract 
between them, which must be considered. The court 
in its decision looks only to the resulting gift and 
overlooks the precedent legal obligation of Mr. 
Gavlord to [207] Mrs. Gaylord and of Mrs. Gav- 
lord to Mr. Gaylord whose performance or fulfill- 
ment brought the gift into being. 

(4) The Court holds, contrary to California law, 
that Sectidn 3399 of the California Civil Code has 


no applieation to the trust at bar. 
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On page 9 of its decision the court says that that 
section ‘Shas no application to a purely voluntary 
deed’? and cites Enos vs. Stewart, 138 Cal. 112, and 
Rohertson vs. Melville, 60 Cal. App. (not Cal.) 354. 
Again, on page 10 of its decision the court makes 
reterence to ‘‘the case of a voluntary deed”’. 

From the supposed non-appheation of Section 
3399 to a ‘“‘voluntary deed’’ the court apparently 
draws the conclusion that the statute is likewise in- 
applicable to the contract and trust of the peti- 
tioners. But this conclusion does not follow. In the 
first place, the original declaration of trust dated 
November 7, 1935, is more than a mere deed or 
conveyance such as that involved in the Enos case 
or that involved in the Robertson case. Such decla- 
ration is also a contract and evidence of a contract 
between the petitioners, the two trustors therein 
named, as between themselves and with respect to 
the beneficiaries provided for in the trust. In the 
second place, Enos vs. Stewart involved the special 
situation of a deed of gift from a mother to her 
daughter in disinheritance of the mother’s husband. 
Though the court in its decision of the ease at 
bar, on pages 9 to 10 thereof, quotes at length from 
the opinion of [208] Commissioner Cooper in the 
Enos case that part of the Commissioner’s opinion 
which is omitted from the nuidst of such quotation 
is not without its pertinent significance and = ex- 
plains why the court there dechned to reform as 
against the surviving husband heir the deed to the 
daughter. Quoting the omitted portion: 
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The equtves of respondent are, at least, 
equal to those of appellant. Tt is the dietate of 
equity and patural justice that the property of 
a wile dying without issue should @o im part 
to her surviving husband. This was certainty 
the view of the legislature ino enaetine our 
statute of distributions, for in such ease it 
makes the husband the owner of one-hall the 
property. Tf this be se, then equity would say 
to appellant that she should allow the respon- 
dent his one-half the property.” 


The nos case lays down no rule and expresses no 
principle which im any manner militates against 
the position of the petitioners im the ease at bar 
that by virtue of Section 3399 of the Calforma 
Civil Code the trust created by them is and should 
be in accordance with their original and unchanged 
understanding considered absolutely irrevocable by 
either of them or any party whomsvoever. Section 
3929 of the California Civil Code provides: *'That 
Which ought to have been done is to be regarded 
as done, in favor of him to whom, and against him 
from whom, performance is due.”’ 

In the Robertson case the Distmet Court of 
Appeal affirmed a judgment reforming the deed 
there involved in accord- [209] ance with the origi- 
nal intention of the parties to the contract in pur- 
suance of which the deed was executed. Says Pre- 
siding Justice Finlayson in the District Court of 
Appeal’s opinion in that case: 


bo 
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“It may be conceded that equity will not 
reform a purely voluntary deed, for one who 
accepts another’s bounty cannot be heard to 
say that something else should have been 
given’’, citing Enos vs. Stewart. 


Then, continuing: 

‘‘But a valuable consideration, however small, 
will support a conveyance; and a consideration 
which will support a conveyance ordinarily is 
sufficient to entitle the grantee to maintaim an 
action to correct a mutual mistake in the deed.” 
(60 Cal. App. 354 at 356-357.) 


In the case at bar there was under Section 1605 of 
the California Civil Code and its settled construc- 
tion, as pointed out in Opening Brief of Peti- 
tioners, such a valuable consideration supporting 
the mutual agreement or contract of the petitioners 
pursuant to which the gift in trust was made. 

(5) In holding inapplicable to the trust in the 
case at bar Section 3399 of the California Civil 
Code the Court overlooks the circumstance that it 
was not anv of the beneficiaries of the trust who 
were before the Court insisting upon the appliea- 
tion of that section but it was the two contracting 
parties themselves, the petitioners herein, both of 
whom invoked the protection of that section. 

There is here no ease of hearing ‘‘one who accepts 
[210] another’s bounty’? saving ‘‘that something 
else should be given.’’ Those who speak here are not 
donees but donors and, contractors, each of whom 
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was by reason of onerous legal obligation, founded 
on valuable consideration, bound each to the other, 
to ¢reate the trust and make his or her contribu- 
tion thereto. It is they who imvoke the corrective 
effect of the section. 

(6) The Court in its opinion ignores Section 
1640 of the California Civil Code regarding the in- 
terpretation of written contracts to express the 
real intention of the parties (cited on page 55 of 
Opening Brief of Petitioners) and the provisions 
of Section 3401 of the same code (cited on page 44 
of that brief) which, with Section 3399 above re- 
ferred to, fully cover the situation of the omission 
of an express declaration of irrevocability in the 
original declaration of trust dated November 7, 
1935. 

As heretofore pointed out, the trust with which 
this case is concerned is not a mere deed or con- 
veyance but a contract between the petitioners and 
the benefimiames, formed pursuant to a precedent 
onerous contract between the petitioners. But i, 
wrongfully and contrary to the undisputed facts 
and circumstances of the case at bar as to the in- 
ception of that trust and the subsequent acts and 
conduct of the petitioners and others with respect 
thereto, the omginal declaration of trust be re- 


carded merely as a *‘voluntary”’ 


deed or convey- 
ance, as such term is used in equity jurisprudence, 
then it still does not follow that it is not subject. 
to reformation or will not be regarded as at al 


times reformed and reading [211] in accordance 
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with the positive original intention of the parties 
thereto. See annotation in 69 A. L. R. at page 423, 
et seq. There (on page 424) it is declared with 
respect to the supposed general rule that a court 
of equity will not reform a conveyance which is 
voluntary and based on no consideration: 

‘“As is apparent from an examination of the 
cases which follow, however, no such broad and 
sweeping rule can be laid down on this subject. 
Whether or not equity will reform a voluntary 
conveyance depends upon who seeks the re- 
formation and against whom it is sought, as 
well as upon other circumstances. For ex- 
ample, it is well settled (see subd. II. ¢, infra) 
that the grantor is entitled to a reformation of 
his voluntary deed as against the grantee * * * 
In its present form and without radical limita- 
tions, the general statement set out above, 
taken with all its implications, is not only 
valueless as a guide in the determination of 
any given case, but is positively misleading.” 


(7) The Court completely overlooks the effect 
of the gift tax returns signed and verified February 
3, 1936, by the petitioners and thereafter filed by 
them, wherein they referred to and identified the 
trust here involved as an irrevocable trust. 

In its decision (on page 4) the court finds that 
the petitioners filed gift tax returns in which they 
reported the creation of an irrevoeable trust and 
the transfer thereto of [212] the 7000 shares of 
Marathon Paper Mills Company stock. The only 
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reference the court makes in its Opinion to these 
gift tax returns. in which the trust is declared to 
be an irrevocable trust, is in a bmef paragraph on 
pages 10 to 11 of its decision, wherein the court 
discusses petitioners’ contention that the respond- 
ent is estopped from claiming or asserting that the 
trust was ever revocable. It should net be over- 
looked that petitioners plead the making, signing, 
verification and filing of these gift tax returns and 
introduced evidence thereon, meluding a certified 
photographie copy of each such return, not only for 
the purpose of showing and proving that the re- 
spondent Commissioner was so estopped but also, 
more importantly, for the purpose of showing and 
proving a declaration in writing signed and veri- 
fied by the petitioners within less than two months 
of the execution of the orginal declaration of 
trust dated November 7, 1935 (which was acknowl- 
edged by the petitioners December 11, 1935) which 
subsequent written declaration set forth in the gift 
tax returns would serve as a correction or amend- 
ment of the provisions of the trust as set forth in 
said declaration dated November 7, 1935, expressly 
making such trust irrevocable, if the same were not 
irrevocable from its very imeeption. This matter 
is fully discussed on pages 57 to 60 of Opening 
Brief of Petitioners. Obviously, if the trust as 
originally entered upon was under any theory 
revocable by the petitioners or either of them it 
would also be subject to subsequent change or modi- 
fication by them, and if they in writing did = so 
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change and modify such trust by declaring the 
same to be irrevocable it would, in any case, be 
irrevocable from that time on. Viewed therefore 
as a subsequent addition, change or modifi- [213] 
cation to the original trust, the formal declaration 
in writing by the petitioners, set forth in their 
eift tax returns, that the trust was irrevocable 
served to make such trust irrevocable in any case 
from the time of the making of such statement of 
irrevocability. It has been shown in Opening 
Brief of Petitioners, nor is it contradicted, that 
under California law as well as the law of other 
jurisdictions the instrument creating the trust may 
consist of any number of documents, which need 
be neither contemporaneous in time nor have any 
particular formality, and the trust will speak, as 
it were, as of and from the time of the making of 
the last of such instruments completing the trust 
provisions. hat the trust involved in these pro- 
ceedings was the only trust to which reference 
was or could be made in the eift tax returns is 
amply proven by the uncontradicted testimony of 
Mr. and Mrs. Gaylord given at the hearing. See 
Tr., pages 52-53, 130-131. In view of their original 
and unchanged intention to create an irrevoeable 
trust and their understanding that they had formed 
such a trust, it is immaterial that when they made, 
signed, verified and filed their gift tax returns, 
neither Mr. nor Mrs. Gaylord anticipated the need 
of any additional declaration of irrevocability. The 
gift tax returns were all a part of the same gen- 
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eral transaction and in aecordance with the same 
undeviated from intent. 

(8) The Court in holding that estoppel is not 
an issue in this case and in not holding the re- 
spondent estopped to claim that the trust was 
revocable proceeds contrary to law and fact. [214] 

Estoppel was another reason for the introduction 
of the gift tax returns. Whole it is true that the 
petitioners contend that respondent had full know!1- 
edee of the irrevocable character of the trust as 
early as 1956 and that he should not now be per- 
mitted to claim that it was revocable, it is respect- 
fully submitted that such estoppel was not only 
sufficiently pleaded in the petitioners’ respective 
petitions herein but further that such issue wes 
definitely before the court at the hearing had in 
these proceedinys and that the case was tricd on the 
theory that among the issues there was this specific 
issue of estoppel mvolved. The court cites (Der 
sion, page 11) ElDorade Oil Works, 46 15. VT. AA. 
994. But in that case no facts or circumstances 
were either pleaded in the petition or in evidence 
before the court on which any estoppel could be 
founded. Says the court in its epimon there (Con 
pare 99S) : 

“The petitioner made representations of faet 
In its Income tax return which were false, were 
known by the petitioner to be false. and were 
relied upon by the respondent in allowing de- 
ductions which would not otherwise have been 
allowed." 
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The court there continues (on page 999) that since 
‘“‘the estoppel was not pleaded and is not even demon- 
strated, we are unable to consider that there is any 
issue of estoppel in the case or if there is such an 
issue that it may be decided to the respondent’s 
[taxpayer’s?] advantage’. Further in that ease, 
the court emphasizes that even in its brief the tax- 
payer does not point out precisely what it is that 
the Commissioner is estopped [215] to deny and 
declares that ‘‘An estoppel must be definite and 
certain and not vague and uncertain. (46 B. T. A. 
at page 998 to 999.) So it appears that in the El 
Dorado Oil Works case not only were there no facts 
from which an estoppel could arise pleaded but no 
such facts were proven or offered in evidence. On 
the contrary, it was the taxpayer which had made 
in its Income tax return representation of facts 
which were not only false but known to the tax- 
payer to be false. In the case at bar there was, of 
course, no misrepresentation whatever in the gift 
tax returns made, signed, verified and filed by the 
petitioners early in 1936. In those returns they 
declared the fact to be that the trust was irrevo- 
cable, a fact which was not only believed by them 
then and there to be true, but which if by reason of 
some legal technicahty it had not theretofore been 
true was made true by their very fact of so express- 
ing it in writing in those gift tax returns. This 
significant feature of the case at bar the court has 
wholly overlooked in its decision. 


It is not necessary that for pleading an estoppel 
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in a proceeding sueh as this the particular werd 
“estoppel” be used in the petition, All that is rr 

quired on the part of the petitioning taxpayers, 
and it is sufficient, is to plead the facts from: which 
the estoppel arises or on which it is based. Peti- 
tioner Mr. Gaylord pleaded these facts on page 21 
to 23, pages 25 to 26, and page 29, of his petition. 
Petitioner Gertrude H. Gavlord pleaded the same 
facts on pages 17 (the sentence at the top of that 
page commencing on page 16) to 18, 20 to 21 and 
23 to 24 of her petition. In each of [216]these peti- 
tions there appears, as a part of the statement of 
the facts as to the creation of the trust, the making, 
signing, verification and filing of the eft tax re- 
turns, and allegations to the effect that the trustors, 
trustees and beneficiaries of the trust rehed at all 
times upon its irrevocable character, and allegations 
that each of the daughter beneficiaries of the trust 
rendered their individual income tax returns of 
income for the vears 1936, 1937, 1938 and 1959, mn 
which returns each of them included her one-half 
of the net income of the trust for the appropriate 
year, and paid her individual income taxes on such 
income. In Mr. Gaylord’s petition there were also 
included allegations as to his payment of the gift 
tax. 

Though the words ‘testopped*™ or “estoppel”? do 
not appear. the same if used would amount only to 
the expression of a conelusion of law and not a 
statement of fact as required by the rules of this 
court. Not only were the facts constituting a legal 
and equitable estoppel so pleaded in both petitions, 
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but the same were also proven at the hearing and 
in the exhibits admitted in evidence thereat and 
now before the court. 

The court itself considered that the ssue of es- 
toppel was before it. When a photographic copy 
of Mar. Gaylord’s gift tax return was received m 
evidence there was no objection on respondent’s 
part to its authenticity but counsel for respondent 
then stated: ‘‘if the idea is that a gift tax or pay- 
ment of a gift tax is material to this case, I object 
on that ground as to immateriality and irrelevancy. 
I take it, though, your [217] Honor, that counsel 
is offering these exhibits because of the statements 
made therein by Mr. Gaylord in reference to the 
trust’’. ‘Tio which counsel for the petitioners re- 
plied *‘ Precisely, statements’’. Respondent’s coun- 
sel then said: ‘‘On his side of the ease, of course, 
that is pertinent’’; as to which the court com- 
mented: ‘‘I don’t think in the heht of counsel’s 
opening statement on estoppel and equity vou can 
assume that is the only purpose of the gift tax re- 
turn’’ (T'r., pages 55-56.) 

Not only are the income tax returns of the daugh- 
ter beneficiaries for the vears involved in evi- 
dence but as well the income tax returns of Mr. and 
Mrs. Gaylord for those vears and their fiduciary 
returns for the trust for the same vears; there hav- 
ing been filed with their first fiduciary return for 
that trust in the early part of the vear 1936 a copy 
of the original declaration of trust dated Novem- 
ber 7, 1935. 
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The Commissioner of Lnernal Revenue had at all 
times all of the faets and cireumstances of the case 
before lint and must be presumed to know that 
under the law, even though the declaration of trust 
originally contained no expression of irrevo- 
eability, such expression was properly and adequ- 
ately supplied in the gift tax returns filed with him 
referring to this particular trust and to none other, 
and he has had at all times full knowledge that all 
parties to said trust, trustors, trustees and benefi- 
claries, were acting and conducting themselves and 
relying on the basis of the trust’s irrevocability 
and were paving out money and value on that basis 
and changing [218] their position accordingly, and 
that no gift tax need have been paid by Mr. Gay- 
Jord in 1936 or at any time if the trust had not been 
irrevocable. But the Commissioner kept silent, 
received the benefits of Ins silence and raised no 
question as to the irrevocability of the trust until 
vears had passed and he initiated the present con- 
troversy. In justice and in equity, in view of all 
of the circumstances and facts surrounding the con- 
duet of all parties to this trust, the Commissioner 
should be estopped to claim or assert that the trust 
ever was revocable, at least, at any rate, at any time 
from and after making and signing of the oift tax 
returns, 

(9) The Court overlooks evidence before it, both 
in the declaration of trust dated November 7, 1935, 
and of the acts and conduct of the trustees, that the 
trust was intended to be operative under laws of 
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jurisdictions other than California, in which other 
jurisdictions the trust even as set forth in said 
declaration, has always been irrevocable. 

The Court in its decision makes no mention of the 
fact that The Northern Trust Company, of Chicago, 
Illinois, a corporation foreign to California, was 
named in the original declaration of trust as a suc- 
cessor trustee of the trust therein created and pro- 
vided for, nor of the fact, in evidence, that follow- 
ing the sale of the shares of Marathon stock none of 
the proceeds thereof were ever kept in or [219] 
came to California except such thereof as were 
invested in California real estate. 

(10) ‘The Court erred in not holding the income 
derived from the Texas real property to have been 
Income of an irrevocable trust. 

Though the Court on page 5 of its decision men- 
tions the fact that ‘‘In 19388 the trustees made cer- 
tain ‘purchases of real estate situate in Texas, total- 
ine’ about $90,000.00, and m conneetion therewith 
had the trust instrument recorded in four counties 
of that state’’, the court nowhere in its decision dis- 
closes that it considered in apy manner the effect 
of such investments and recording in a state where 
the trust was indubitably irrevocable upon the 
character or ownership of the income derived from 
property there located. This matter is discussed 
on pages 62 to 64 of Opening Brief of Petitioners. 
it. is hornbook law that as to real property the law 
of the situs governs and that a trust of real prop- 
erty is consequently governed by the law of its 
situs. This being so, none of the income derived 
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from the Texas real property purchased and owned 
by the trust could be chargeable to the petitioners, 
but the same, having been distributed by the trus- 
tees to the beneficiamies of the trust, would have to 
be accounted for by them. 


I. 

As to the above referred to determination that 
the statutory basis for computing gain on the com- 
mon capital stock of Marathon Paper Mills Com- 
pany was not $8.21 per share, as [220] contended 
by the petitioners, it 1s respectfully submitted that 
in so determining the court erred as follows: 

(1) ‘The Court disregards the positive testimony 
of the petitioner Mr. Gaylord that the consolidation 
of Menasha Carton Company and Menasha Print- 
ing Company was effected on the basis of the re- 
spective appraised values of the physical assets plus 
the book values of the quick assets of each of the 
two corporations used not as an indication or deter- 
mination of real or actual values involved but 
rather as a standard or measuring stick of Mr. Gay- 
lord’s and Mr. Clinedinst’s relative and respective 
interests. 

In its findings the court does mention the faet 
that ‘‘Determination of the value of the stock of 
the two old corporations through the capitaliza- 
tion of current earnings at ten times such earnings 
(regarded by Gaylord as a conservative rate) would 
have indicated a substantially higher value for the 
stock of the old corporations than was indicated on 


b] 


the basis of value of assets’’. (Decision, page 12) 


Sut thongh the court may be correct in stating that 
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‘‘the basis for the Menasha Printing & Carton Com- 
pany shares was the same as their fair market value 
When acquired’? (Decision, page 18) it is in error, 
it is submitted, when it further states that *‘one 
hundred dollars per share was the price fixed by the 
parties for the new shares in their dealings with 
each other’’, and that ‘‘Tihat price was arfived FF 
by taking the value as of [221] the date of eonsolida- 
tion of the combined assets of the consolidated 
corporations. (Decision, pages 18 to 19.) While 
it is true that petitioners contend that such value 
was too low and that ‘‘a value represented by capi- 
talization of the current earnings of the businesses 
at the rate of ten for one would give a mueh higher 
value and that this higher value is the fair market 
value’’ (Decision, page 19) this contention is based 
on the uncontradicted testimony of Mr. Gaylord 
who testified as follows: 

‘‘there was a very definite consideration be- 
sides what appeared on the hooks. The profits 
of the Menasha Carton Company for the first 
seven months of 1917 were $56,000, which on a 
12-months’ basis would be $96,000 made on 
assets of net worth of $186,000, The Printing 
Company made the first six months of 1917 
$187,000. These, of eourse, are all in round 
figures, The combined profits at the end of the 

vear 1977, that is, first operated separatel¥ Tar 
the six months of 1917, plus the profits for the 
new company which was a combination of the 
two old ones, was $315,000 of net profits for the 
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5) ** * Phere was one 


year 1917."' (Tr. page 83 
other consideration, and a very Important one 
to me, most important. Lf we had consolidated 
these two companies on the basis of ernings, 
the most conservative of which night be called 
ten times earning’s as the value of the stock, and 
by my prearranged [222] agreement with Mr. 
Clinedinst whereby I was to acquire 40 per 
eent of the common stock less what I would get 
by virtue of my Menasha Carton Company, put 
into the combination, I would have been signing 
a note not for $152,000 but for closer to $1,- 
000,000, which made quite a different considera- 
tion to me, and there comes in the intangible 
consideration, namely, that Mr. Clinedinst was 
satisfied that I was the man to run the business 
and I was the one that dictated the terms of the 
consolidation, and I dictated them, of course, 
as much to my advantage as I could. 

“Consequently, we took the assets as the mea- 
suring stick, not the earnmes power, and for 
that reason alone, so that when we got through 
instead of havine #600 a share value im the 
Menasha Printing and Carton Company stock, 
In round figures. as would have been the ease 
if we had used ten for one earning capacity to 
place a valuation on that steck, we had conse- 
quently a very low valuation, which was all, of 
course, to my financial advantage at that time.” 
(Tr... page 85.) 


In other words, the appraised values of the physical 
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assets and book values of the quick assets furnished 
merely 4 Measuring stick for the respecti¥e ro- 
portions in which Mr. Clinedinst and Mr. Gavlord 
were to partiaipate in the stock of the new corpora- 
tion, Menasha Printine & Carton Company, but 
not as any indication of the real values involved 
on either [223] side. 

It is manifest that, considering its earnings at 
the time of the consolidation, Mr. Gaylord’s shares 
of the Menasha Carton Company which were in- 
volved had a value much higher than that indicated 
by the values of the physical assets and the book 
value of the quick assets of that company, which 
was a going concern. To hold otherwise and limit 
fair market value to the two elements of physical 
value and book value of quick assets is to take a 
very unrealistic view of the situation. While it is 
true that the only evidence in the record as to the 
current profits of the two businesses involved in 
this consolidation is to be found in the oral testi- 
mony of Mr. Gaylord, there is no reason why he 
should be disbelieved nor was his testimony in any 
manner impeached or contradicted. Clinedinst’s 
Menasha Printing Company also had very large 
profits, and considering the fact that two profitable 
businesses were to be combined, his and Mr. Gay- 
lord’s, there was every reason why both these prin- 
cipal owners and parties interested should have 
been willing in dealing with each other on the 
bases of value of assets, to use as a formula for the 
consolidation the totals of the respective values of 
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physical assets and book values of quick assets of 
each company entering into the consolidation not 
as an indicator of real or actual or fair value but 
as a measure of proportion for stock participation 
in the new consolidated company. While the con- 
solidation took place in 1917, a war year, there is 
nothing in the evidence to indicate that the busi- 
ness profits [224] of either of the companies was 
abnormal or the hazards greater than at other 
times. There is nothing in the record to contradict 
Mr. Gavlord’s testimony (Tr., page 202) that the 
fair market value of his interest, his stock in the 
Menasha Carton Company, which he contributed to 
the reorganization of it and Menasha Printing 
Company into Menasha Printing & Carton Com- 
pany was $350,000.00 as of July 1, 1917. 

(2) The Court erred in finding that in 1922 or 
1925 Mr. Gaylord purchased the remaining interest 
of Clinedinst in the Menasha Printing & Carton 
Company. 

This finding is without evidence in the record. 

(3) The Court overlooks the fact that under 
Section 202 (a) of the 1926 Act the cost to Mr. 
Gaylord of the 352 shares of Menasha Printing & 
Carton Company stoek which he received from his 
brother C. W. Gaylord in 1927 in exchange for 432 
shares of Robert Gaylord Incorporated, was the 
market or true or actual value of such shares of 
Menasha Printing and Carton Company in Au- 
gust, 1927. 

Though, as found by the eourt (Decision, pages 14 
to 15) the *‘whole arrangement’’ whereby Mr. Gay- 
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lord acquired from his brother C. W. Gaylord in 
1925 the above mentioned shares of Robert Gay- 
lord, Incorporated, in exchange for 350 shares of 
Menasha Printing & Carton Company stock, was, 
as between them, cancelled ‘as though it had never 
existed’’ the transaction was, nevertheless, taxable, 
though not at the [225] time so considered by the 
parties thereto. ‘The then value of the above men- 
tioned 352 shares of Menasha Printing & Carton 
Company was $200,762.21. (Tr., page 81; Exhibit 
H{ to petitions.) 

(4) The Court apparently treats the $152,161.11 
paid to Clinedinst as the cost of 1525 shares of the 
common stock of the Menasha Printing & Carton 
Company. 

But the evidence shows that his figure of $152,- 
161.11 was not the sole cost of such shares. This 
amount was a part of the whole transaction for the 
consolidation of the Menasha Printing Company 
with the Menasha Carton Company and not sep- 
avately and distinctly a payment for such common 
shares. What has been hereinbefore pointed out 
as to the method of formula used in effecting the 
consolidation and determining the respective values 
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involved for participation of Mr. Clinedinst and 
Mr. Gaylord therein apples here. 
Respectfully submitted, 
THOMAS A. J. DOCK WELLER 
whose address is 1035 I. N. Van Nuys Building, 
210 West Seventh Street, Los Angeles, Cali- 
formia. 
JAMES W. BONTEMS, C.P.A. 
whose post office address is 215 West Sixth Street, 
Los Angeles, California. 
Attorneys for said petitioners 


[Endorsed]: T.C.U.S. Filed Mar. 17, 1944. 


[Endorsed]: T.C.U.S. Denied Mar. 18, 1944. 
[226] 


The Tax Court of the United States 
Docket No. 109273 


GERTRUDE H. GAYLORD, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


RESPONDENT'S COMPUTATION FOR 
ENTRY OF DECISION 


The attached proposed computation is submitted, 
on behalf of the respondent, to the Tax Court. of 
the United States, in compliance with its opinion 
determining the issues in this proceeding. 
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This computation is submitted in accordance 
with the opinion of the Court, without prejudice to 
the respondent’s right of contest the correctness of 
the decision entered herein by the Court, pursuant 
to the statutes in such cases made and provided. 

(Signed ) J.P. WENCHEL, BHN 

Chief Counsel, Bureau of In- 
ternal Revenue 
Of Counsel : 
b. H NEBLEDT, 
Division Counsel. 
HAROLD D. THOMAS, 
B. M. COON, 
Special Attorneys, Bureau of Internal 
Revenue. 
BMC/mm_ = 5/10/44 [227] 


C-TS:PD 
LA:KD 
T’C-Recomp. 
RECOMPUTATION STATEMENT 


In re: George 8. Gaylord 
639 Rosemont Avenue 
Pasadena, California 


Docket No. 109138 


INCOME TAX LIABILITY 


Year Tax Liability Tax Assessed Deficieney 
1936 $27,476.91 $ 9,650.54 $17,826.37 
1937 21,685.91 9,658.84 12,029.07 
1938 14,957.95 6,746.10 8,211.85 
1939 15,548.08 6,027 (02 9,221.06 


Total $79,668.85 $32,380.50 $47,288.35 
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The attached s¢hedules of income tax liabilities 
have been made under Rule 50 pursuant to the 
opinion of The Tax Court of the Umited States 
promuleated February 18, 1944, wherein it was 
held. 

(a) That income of the Gaylord trust was tax- 
able to the grantors, petitioner and his wife, during 
the taxable vears 1936 through 1939, as contended 
by the respondent. 

(b) That the basis for computing gain or loss 
on certain shares of corporate stock sold by peti- 
tioner and the trust be revised. 

(c) That the amounts dedueted by the petition- 
ers, George S. and Gertrude H. Gaylord and trust, 
as losses sustained on the removal of a building, 
are allowable. ' 

(d) That an additional loss is allowable with re- 
spect to the destruction of a pear orchard. 

The respondent was sustaied in the disallow- 
ance of a deduction of $467.10, claimed in the year 
1937 as an attorney's fee for advice on financial 
matters. The issue with respect to the partial dis- 
allowance of a loss for the vear 1939, claimed to 
have resulted from the destruction by storm of 
ornamental trees, was abandoned at the hearing. 

[228] 
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Taxable Year Ended December 31, 1936 
Schedule 1 


Net Income 


Net income disclosed bv the statutory notice of de- 
herency “dared September 17, 19-41 ............-.----.....22: $ 91,806.12 
As adjusted in accordanee with the Court's opinion.. 91,788.93 


+ 


Dritemenmae (decrease) .......................------:cceeceeececceeeeeeecees $ 17.89 


sehedule 2 
{ixplanation of Adjustment 

The Wax Court has held that 3357 shares “7 
Menasha Carton Company stock, represented in the 
1927 merger with Marathon Paper Mills Company, 
had a basis of $50.00 a share, and that computation 
of the basis for Marathon Paper Mills Company 
shares sold by petitioner during the taxable vears 
1936 through 1939 should be computed therefrom. 
When recomputed upon such basis, the latter stock 
has a value of $0.00734 a share less at January 1, 
1936, than was determined in the statutory notice 
as disclosed by Exhibit A, attached hereto. 

Accordingly, capital gain on sales of the afore- 
said stock has been decreased as follows: 


Reflected in In- Xeflected in 
dividual Income Trust Income 
4950 slwres at $0.00734.............. 36.33 
4000 shares at $0.0073-4......000000.... $29 36 
Taken into account at 30%........ $10.90 $ 8.81 
Siname ime trum, 2" .........--...-.-------- $ 6.29 


Total decrease in eapital gain... $17.19 
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Schedule 3 


Computation of Tax 


Net. income, sehedule 1 .......... ee ae & 91,755.93 

Pees: Personal tx@mptian ...........00.00000000.. $2,500.00 
CPerit TOT GEMATGMTT ..... ccc... cus. -+00.00 2 900.00 
te # SS,888.95 
liess: Earned ineome e@redit ...................02....c0cccceceeeeeeee 300.00 
Balaneéé aulject 16 normal tax..........06......000... $ 85,588.93 
Norial tax at 3%, on GBEH86.93 ..o00 B58. 56 
Se ee hw) 28,933.35 
TN re mire nL 
Tak wesessed, wecount No. 2OO17S _.........................---.00-- 9,650.54 
ne nn a he Hi 
229] 


Taxable Year Knded December 31, 1937 
Schedule 4 
Net Income 
Net income disclosed by the statutory notice of de- 


Meaticy dated September 17, 1941 ........000...0000 $ 81,159.49 
As adjusted in aceordanee with the Court's opinion $1,150.81 


———___. 


PUTOTCTICE (GSCPORM) onan... e ee. sce ecseeeeceeeneaecenaees $ 8.68 


hd 
(CoN 
ae 
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Schedule 5 


Explanation of Adjustment 


hkefer to explanation in schedule 2 of this state- 


ment. Capital gain has been decreased as follows: 
Reflected in In- Reflected in 
dividual Income Trust Income 
2800 shares at $0.00734................ $20.55 
1600 shares at $0.00734................ $11.74 
Taken into account at 30%........ $ 0.17 % 3.902 
syi@are Wi) tHUSE, 0/7 ......-... scence $ 2.51 
Total decrease in capital gain.... $ 8.68 
Schedule 6 
Computation of Tax 
NG tcome, Senedtle’ Se... ceceeenn...........ccccaguages ogee $ 81,150.81 
ess: Personal exemption .........................2 $2,500.00 
Credit for dependent ........................ 400.00 2,900.00 


Surtax net Income 
Less: Earned income eredit 


Balanee subject to Monnie) tam...............00 ccc 


Normal tax at 4% on 
Surtax on $78,250.81 


TG I Or i ee eed Wh ee 


Less: Income tax paid at source 


We eee ay ca enone scan 
Tax assessed, Sccotnt No. 809460 ..........ccc0....... ee. 


RM, >. 2 Os, oars oso osc eese Se 


Bt ONS | an:..:....-...- 


$ 78,250.81 
300.00 


..§& Teor 


$ 


+ 


§ 215699.91 
4s 10.00 


4 21,685.91 


9,656.84 


_$ 12,029.07 


[230] 
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Taxable Year Isnded December 51, 1938 
Schedule 7 
Net Lneome 


Net meome disclosed by the statutory notice of de- 
meaieney dared Sep ieilier 17. W941... 8.75 ,146.T% 
As adjusted in aecordance with the Court's opinion 66,430.12 


POTMCPCNTE (COCTCABR) Qn cco once cece cco cc ce cecceceeceeeee e $716.63 


Reductions in net income: 


(a) Ineonve from trwst decreased .............0000000000... S 3,628.41 
(b) Long term capital @ain decreased .................... 12.11 
(ce) Loss on demolition of buildine (reversed )........ 5,076.11 
NN ee ee eee eee 


Schedule 8 
Iixplanation of Adjustments 
(a) Income from the Gaylord Trust has been 
adjusted in accordance with the Court's opinion to 
the effect that long-term capital gain has been re- 
duced for change in stock basis, and the loss on 
demolition of a building in Santa Monica, Cali- 
fornia, has been allowed in the amount of $5,076.11. 
The adjustment was determined as follows: 
Net income of trust. statutory notice... $ 25.504.53 
Less: Loss allowable (Court’s opinion )....$5.076.11 


*Long-term capital gain reduced 
(1000 shares at $0.00734—taken 


into ac@ount at 509) .....00.00 ee. 3.67 0,079.78 
Net income of trust as adjusted... 20) 224.75 
Petitioner's portion, 5/7 ee ath. 
RON 18,074.66 
EE ee $ 3,628.41 


*See explanation in schedule 2, herewith. 
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(b) Long-term capital gain on the sale of 3300 
shares of Marathon Paper Mills Company common 
stock has been reduced by reason of an increase in 
cost basis from $2.83542 to $2.84276 a share, or 
$24.22, of which amount, 50% has been taken into 
account. Refer to explanation in schedule 2. 

(c) The Tax Court has held that the demolition 
loss of $5,076.11 claimed by the petitioner in his 
return is allowable. A like adjustment has been 
made for the Gaylord trust. See explanation (a) 
of this schedule. [231] 


Schedule 9 
Computation of Alternative Tax 


NetiineconiegeeMe dite We. 22............-.....-.000.-00-0 eet $ 66,430.12 
Less: Net long-term capital gain (schedule 10).......... 96,293.94 
OVCimaa ey Meret ease ....22..............-00..0ecncecencdss-nee $ 10,136.18 
hess: Were! Kemp MON .......................c.-nccccc eee 2,000.00 
PUP UGluce © NEN, IN C0110 a. ame ee eee $ 7,636.18 
Leset Warned iweemereredit .__............----ecececeeee ee 300.00 
Balance subyect go moermal tak... me! & 7,306.40 
Normal tam at #% on $7,336.18 |... | 
SU Onwpes0 1S. ..........00...-.-coacnu te 161.81 
eg” i nine ei $ 455.26 
Add: 30% of net long-term eapital g@ain..........0022..... 16,888.18 


Toweu) lite mmative Chic .......................--....----------ncc-coeeeeeee tee 
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ay 


Computation of Tax Under Sections 11 and 12 


Rd Me 


aes: “Persormal exermpaon _............ 0... ee 


SS —— 
Less: Marned inGome Credit ..............c. cece cece ccececce ce ceee 


Palance subject to mermal tax -.........00000000.. 


Normal t&k AL $9 On FOS.650 12.2... 
Bruest On S66 9S0 AP _.............o.coco ccc. 


Total tax under sections 11 and 12........0.........0.......... 
a 


Tee Libbility (lemper amount) ..........00.0..00000 0. 
Tas Assessed, Sceoutit No. 805280...................000......... 


en ee 


Schedule 10 
Long-term Capital Gain 


Individual Trust-5/7 
Reported in return $36,731.48 $ 8,789.64 
Increase, statutory notice 8,868.06 1,919.49 
Decrease, schedule 8 (a) 
and (b) (2.51) (2:62 ) 
EE ee ee 45,587.48 $10,706.51 


“ 300.00 


 . 


§ 66430,12 


—_ 2? 00.00 


$ 63,930.12 


..— 63,650.12 


mm 257520 
.. AeeeTeas 


...— 1,057.95 


> 17,343.44 


af> 


--$ 14,957.95 
... 16,746.10 


a ‘Sell Ss 


Total 
$45 S211 
10,787.55 


(14.75) 


$56,293.94 
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Taxable Year Ended December 31, 1939 
Schedule 11 
Net Income 


Net income disclosed by the statutory notice of de- 


ficiency dated September 17, 1941.............0..........$ 70,922089 
As adjusted in accordance with the Tax Court’s 

Ap nna OUD do ek... 0. 69,617.17 
Mriremenmc@e (CCREM@BE)) .cccccs...2.......-..-.ee0ceeseseeeeee € 1,303.72 
Reductions in net Income: 

(a) Income from trust decreased ....................-00-0000 $ 1.05 

(b) Long-term capital gain decreased .................... 8.67 

(ec) Harm ho@S iW@rGased ..............2.......ceecscesetececeeasene 1,296.00 
JS nner oe 


Schedule 12 
Explanation of Adjustments 
(a) and (b) Refer to explanation in schedule 2 
of this statement. Long-term capital gains have 
been decreased as follows: 


Reflected in In- Reflected in 
dividual Income Trust Income 
Za0-e shares at 20.00734.............. $17.34 
400 shares at $0.00734................ $2.94 
Taken into aecount at 50%........ $ S$.67 $1.47 
SMAI aMaT eC WSL, O/ Tee-.-....casnzaancn---- $1.05 


(c) The Tax Court has held that the farm loss 
sustained by petitioner on the destruction of 432 
pear trees, was $5.00 a tree, or a total of $2,160.00. 
In his return, the petitioner claimed $4,320.00 for 
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such loss, of which amount S864.00 was allowed in 


The 


$1,296.00 has therefore been allowed. 


the statutory notice. additional 


Schedule 13 


amount 


of 


Computation of Tax Under Seetions 11 and 12 


ee? imodine, sclre@dule LY .......................0.0....000...0002.-e ee GO OIT AT 
RM: WPCMONA) CATION ecccccsecccccscseies.....ccccsssvenceoneons-- 2,500.00 
i SSA) S$ OT ALVTAT 
lvoe. = FAPMed ie@Me CROCTI ........... ee. 5300.00 
MabinGe subjott Wo wormal tax ......0............0.. ccs. $ 66,817.17 
Normal tax at 4% on $66,817.17 2.00000 2 T2769 
i Ra roe i | 13,655.70 
Tom tak Umar M@eetions 11 and 12) ...........0.....00000 $ 16,328.59 

[233] 

Computation of Alternative Tax 

oo groom ra 9) 0) i) $ 69,617.17 
Less: Long-term eapital gain (sehedule 14)................ 40,330.45 
MaAT) WC IRG Ive © eee............... wees. ceeeesseeeeee...-.-! $ 29,286.74 
Dies: Pergoné! ekemiption _............0.... ee 2 500.00 
SMR WOO WGA |... 22sec occcccc cece ccc ceece cc eeee eee eee eed $ 26,786.74 
Lae: Warned ineome eredit .......0..000..00000 300.00 
Balance subjéet to normal tax ............0....000....-0 $ 26486.74 
Normal tax at 4% on $26,486.74... L0DD AT 
ee OT eg a Sn 2 389.48 
MAA! Bie ce. een SRS 
Add: 309 on long-term capital gain ...............0....... 12,099.73 


Mal ghia bive: WK ..........cc.cecccc.......c cece eeeecceeeee sees eeee $ 


15,548. 
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Total tax lability (lesser amount ).......................2.- $ 15,548.08 
Tax asséssed. account No. 852592 ....... 6,327 102 
ON 2) nnn ne. $ 9,221.06 


Schedule 14 
Long-term Capital Gain 


Individual Trust-5/7 Total 

Reported in return $29,694.55 $3,969.91 $33,664.46 
Increase, statutory notice 5,907.89 767.80 6,675.69 

Decrease, schedule 11 (a) 
and (b) (8.67) (1.05) (9:72) 
Total $35,593.77 $4,736.66 $40,330.43 
[234] 

EXHIBIT A 


Marathon Paper Mills Company Bond and Stock 
Received October 31, 1927 in Exchange for 
3,307 Shares of Menasha Carton Company 
Stock 


Value of 3,357 shares at $50.00 a share (Court’s 
OCI) ee enn ht... oscdeasclice eee $167,850.00 


6,795 shares common stock for 46.033% 


OT MENG CaO OO aang n nee onc. ecece ene... eccnan-----2ees--nvenmees de 
Basis per shave of st0ck.................... $11.387106 
10/31/27 (foy) Shames sold i +.............. $11.387106 (8,721.60) 
6028 shaues Of ........................R11.37106 "E Chota 
12/ 2/29 18084 shares for 4 for 1 
(lite ee () 


VEUE2 Slieeer at .............-....0..... $ 2.84276 § 68,544.79 
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2/9732 (5000) shares gift to Gertrude 


A. G@avlord af............ $ 284276 9 (14,215.80) 
19. 192 aharer #.W......—........6 2.827 $ 542509 
11/35 TOO!) shares sold at... S 2.S4276 (1,989.93 ) 
Pedy shaaee Ad ........................ $ 2.84276 $$ 52,341.06 
11/7/35 (5000) shares to Gavlord 
arms ae ......2:..... $f 2.84276 (14,218.80) 
15412 shares renaming at...... SB 2oeem $ 36,127.26 
Maes Per one share Of Stoek .......... ee £ 2.S8216 
Das per-share, Statutory notice... 2.83542 
ciereere im hksie por Shae -...................0..........ee ee s 0.00734 


[Endorsed] T.C.U.S. Filed May 17, 1944. [235] 


The Tax Court of the United States 
Docket No. 109138 


GEORGE S. GAYLORD, 
Petitioner, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


RESPONDENT'S REVISED COMPUTATION 
FOR ENTRY OF DECISION 


The attached proposed revised computation is 
subnutted, on behalf of the respondent, to the Tax 
Court of the United States, in compliance with its 


opinion determining the issues in this proceeding. 
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This revised computation is submitted in accord- 
ance with the opinion of the Court, without prej- 
udice to the respondent’s right to contest the cor- 
rectness of the decision entered herein by the 
Court, pursuant to the statutes in such cases made 
and provided. 

(Signed ) J.P. WENCHEL, BHN 

Chief Counsel, Bureau of In- 
ternal Revenue 
Of Counsel : 
B. H. NEBLETT, 
Division Counsel. 
EARL C. CROUTER, 
B. M. COON, 
Special Attorneys, Bureau of Internal 
Revenue. [236] 


RECOMPUTATION STATEMENT 
In re: George 8S. Gaylord 


639 Rosemont Avenue 
Pasadena, California 


Docket No. 1091388 


Ineome Tax Liability 


Year Tax Liability Tax Assessed Deficieney 
1936 $27,476.91 $ 9,650.54 $17,826.37 
HOST 21.685 .9 9 656.84 12,029.07 
1938 14,957.95 6,746.10 8,211.85 
1939 15,533.84 6,327.02 9,206.82 


Total $79,654.61 $32,380.50 $47,274.11 
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The attached schedules of income tax Nabilitices 
have been made under Rule 50 pursuant to the 
opinion of The Tax Court of the Umited States 
promulgated February 18. 1944, wherein it was 
held: 

(a) That income of the Gaylord trust was tax- 
able to the grantors, petitioner and his wife, dur- 
ing the taxable years 1936 through 1939, as con- 
tended by the respondent. 

(b) That the basis for computing gain or loss 
on certain shares of eorporate stock sold by peti- 
tioner and the trust be revised. 

(c) That the amount deducted by the petitioners, 
George S. and Gertrude H. Gaylord and trust, as 
losses sustained on the removal of a building, are 
allowable. 

(d) That an additional loss is allowable with re- 
spect to the destruction of a pear orchard. 

The respondent was sustained in the disallow- 
ance of a deduction of $467.10, claimed in the year 
1937 as an attorney's fee for advice on financial 
matters. ‘The issue with respect to the partial dis- 
allowance of a loss for the year 1939, clatmed to 
have resulted from the destruction by storm of 
ornamental trees, was abandoned at the hearing. 

[237] 
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Taxable Year Ended December 31, 1936 
Sehedule 1 
Net Income 
Net income diselosed by the statutory notice of de- 


ficiency dated September 17, 1941..................---------$ 91,808.12 
As adjusted in aecordance with the Court’s opinion 91,788.93 


Datherewee (de@reage) _............-.....c....--cccscceseeeesnereeeeeee $ 17.19 


Schedule 2 
Explanation of Adjustment 

The Tax Court has held that 3357 shares of 
Menasha Carton Company stock, represented in 
the 1927 merger with Marathon Paper Mills Com- 
pany, had a basis of $50.00 a share, and that. com- 
putation of the basis for Marathon Paper Mills 
Company shares sold by petitioner during the 
taxable years 1936 through 1939 should be com- 
puted therefrom. When recomputed upon such 
basis, the latter stock has a value of $0.00734 a 
share less at January 1, 1936, than was determined 
in the statutory notice as disclosed by Exhibit A, 
attached hereto. 

Accordingly, eapital gain on sales of the afore- 
said stock has been decreased as follows: 


Reflected in In- Reflected in 
dividual Income Trust Ineome 
#950 shattes at $0°00738................ $36.33 
4000 shares At $0.00734................ $29.36 
Taken into aeeount at 30%........ K10.90 > 8.81 
Site in thug O/7..... $ 6.29 


Total decrease in capital gain.... $17.19 
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Schedule 3 


Computation of Tax 


Deas Wreome, ethedulé 1 .............. eee... Me OT, 788.98 

Less: Personal exemption .......................... $2,500.00 
Credit for dependent ................0....... 400.00 2,900.00 
PMS: Dt TCO ccccecccsrteesetecceneeccscseseeieceececscceeees.. M 88,888.98 
isms: Barned imconve @redit ..........................---..00.-------- 300.00 
Palance subjett to NOTMA!] 14k ...................0...................8 88,588.98 
Normal tax at 4% on $88,588.93.._.....00000 B95 43.56 
MUPTBR Of BES, SES. 9B nooo occocccccccccccccccecccecccceeesecesceseseeee. 28,983.35 
DT ee eee on a Te | 
Tax assessed, accownt No. 200178..................000.0.00000... 9,650.54 
nn Me ek 
[238] 


Taxable Year Ended December 31, 1937 
Schedule 4 
Net Income 
Net income disclosed by the statutory notice of de- 


ficiency dated September 17, 1941...........0..00000...........$ $1,159.49 
As adjusted in accordance with the Court’s opinion.... 81,150.81 


PVMerenee (GeGrGbse) ...... occ ecc ccc ceceee cc cceeeee eee 8.68 


+ 


George S. Gaylord vs. 


Schedule 5 
fixplanation of Adjustment 


Refer to explanation in schedule 2 of this state- 


ment. Capital gain has been decreased as follows: 
Reflected in In- Reflected in 
dividual Income Trust Income 
2000 shares at ¢0.00734................ $20.55 
1600:shares at $0.00734................ $11.74 
Taken into account at 30%........ $ 6.17 $ 3.92 
Shame in trast, 0/7.........--.-.---------- ee | 
Total decrease in capital gain $ 8.68 
Schedule 6 
Computation of Tax 
Net mcome: gsehedube 4 ___..eete. oc... ee $ 81,150.81 
Lies: Pérsotial Ckemption ........00002.......: $2,500.00 
Credit tor dependent .........2-....... 400.00 2,900.00 
Surtax Met INCOME .................cccsesscesssessssecscosseeesscossunee eh 
igecs:: .otaedancomesengdit 225.) ee... oe 300.00 
Balance subjeet. to normal tax ...................0e eee $ 77.950.84 


Normal tax ot 49% on @7TO5081 ................. 29 


Surtax on $76,250.81 


See eee ee ee ee ee eee ee) 


AO GK ees cc Se ee ee ee $ 21,695.91 
Lies®: Imeomme tax paid AL Sow'ree ..................0......02.... 10.00 
Nut ar Uli... oe... $ 21,685.91 
Tax Assessed, account No. 80980 ..........000000 9,656.84 
Deticiem@y —._.--..- 2. .eeccccceneeecsnececeeeecceeeeeeeceeeeeeeeceeeeees esse ee er 


[239] 
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Taxable Year Ended December 31, 1938 
Schedule 7 
Net [Income 
Net income disclosed by the statutory notice of de- 
ficiency dated September 17, 1941.00.00. & 75,146.75 
As adjusted in accordance with the Court’s opinion 66,430.12 


DTPereIvey (COMOOBE)  — oon. nncccccccccccctcceeeee eee eeeeeeee MB 8716.63 


Deductions in net income: 


(a) Ineome from trust deereased ............................$ 3,628.41 
(b) Long-term capital gain decreased...................... 12.11 
(c) Loss on demolition of building (reversed )........ 5,076.11 
Re a nn Mere) 


Schedule 8 
Explanation of Adjustments 
(a) Income from the Gaylord Trust. has been 
adjusted in accordance with the Court’s opinion 
to the effect that long-term capital gain has been 
reduced for change in stock basis, and the loss on 
demolition of a building in Santa Moniea, Cali- 
fornia, has been allowed in the amount of $5,076.11. 
The adjustment was determined as follows: 
Net income of trust, statutory notice... eee me tl. 
Less: Loss allowable (Court's opinion )....$5,076.11 


*Long-term e¢apital gain reduced 
(1000 shares at $0.00734—taken 


Mto account af 509% .....c.0000... cece... 0.67 9,079.78 
Net income of trust as adjusted... .-§ BO224.75 
Petitioner's portion 5/7 eo Sibee 2. oa ;, & 144446.25 
Previously im@¢luded 0.0.0.0... —— 18 074.66 


3,625.41 


Decrease 


x 


i} 


*See explanation in schedule 2, herewith. 
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(b) Long-term capital gain on the sale of 3300 
shares of Marathon Paper Mills Company common 
stock has been reduced by reason of an merease in 
cost basis from $2.83542 to $2.84276 a share, or 
$24.22, of which amount, 50% has been taken into 
account. Refer to explanation in schedule 2. 

(ce) The Tax Court has held that the demolition 
loss of 35,076.11 claimed by the ‘petitioner in his 
return is allowable. A lhke adjustment has been 
made for the Gaylord trust. See explanation (a) 
of this schedule. [240] 


Schedule 9 
Computation of Alternative Tax 


Net meome seliedwie 7 .ce:................0..252... eee. $ 66,430.12 
Less: Net long-term capital gain (schedule 10).......... 26,293.94 
Ordimary met tmeome .......................cccsccseeeeece ee Oe 
Liss: Deion) Gxempinigp ........0......020.2 ee 2,500.00 
Pee MINCL. WUCOMIC? 202. 20..0... cece ee & 7,636.13 
Dees: artred 1n@Oime eedit. —........csccc.cc.e ec eeeceeeeeece cece 300.00: 
Balance sitbgect to vormal tax..............2...22.000 $ 7,336.18 
Normal wat at 2% on $7 ,380.1Ss................2... 0. $ 293.45 
Ro) Jul OO hy (ones. / el 161.81 
Foe ee ee 8 455 26 
Add: 30% of net long-term capital gain .................... 16,888.18 


Total alwernative (8k .......--....-.........ccc ccc ccececce cece ee 
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Computation of Tax Under Section 11 and 12 


Meet in@ome, sthedulé 7..........0.......ccccccceeececeeeeeeeeee-... & 66,480.12 
tome: Personal exemption .................. ? 500.00 
ee ne Mt el Oe 
ime: Barned ineornre credit. .......... 200.0000... 300.00 
Balance subject to normal tax .........0.000000000000000.. $f 63,630.12 
Hormal tat at 4% on 963,630.12...........0..00000000 ee & 2,545.20 
oo SB 8.0) | 12,412.75 
Tou) tax tinder settions 11 and 12.............0.....0..000...0. $ 14,957.95 
Meermmuwe 106 ................cc eee POEM 
Tae Liability (lemer emommt) ~............-. 20... e-! $ 14,957.95 
Tax assessed, account No. 805280 ....00... 6,746.10 
SS ee er ef 


Schedule 10 
Long-Term Capital Gain 


Individual Trust-5/7 Total 
Reported in return $36,731.48 6 8,789.64 $45,521.12 
Increase, statutory notice 8,868.06 1,919.49 10,787.55 
Decrease, schedule 8 (a) 
and (hb) (12.11) (2.63) (14.73) 
Total $45,587.43 $10,706.51 = $56,293.94 


[241] 
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Taxable Year ended Deeember 31, 1939 
Schedule 11 
Net Income 


Net income disclosed by the statutory notice of de- 


ficiency dated September 17, 1941 0.0.0.0... $ 10,922.89 
As adjusted in accordance with the Tax Court’s 

CO ee re 69,617.17 
ne aE oe Meee 


Reductions in net income: 


(a) Income from trust decreased |...........22.........0.--- $ 1.05 
(b) Long-term capital gain deereased..........000.2....... 8.67 
(eo) aPin lees Wicrewsed 8... 1,296.00 
pL ner | ¢ 130542 


Sehedule 12 
Iixplanation of Adjustments 
(a) and (b) Refer to explanation in schedule 2 
of this statement. Long-term capital gains have 
been decreased as follows: 


Reflected in In- Reflected in 
dividual Income Trust Income 
2362 shares at $0.00734................ $17.5 
400 shares at $0.00734...0.000...... & 2.94 
Taken into account at 50%_....... S 8.67 * 147 
a ee ee a. > 1.05 


(¢) The Tax Court has held that the farm loss 
sustained by petitioner on the destruction of 432 
pear trees was $9.00 a tree, or a total of $2,160.00. 
[In his return the petitioner claimed $4,320.00 fer 
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such loss. of which amount $864.00 was allowed in 
the statutory notice. The additional amount of 
$1,296.00 has therefore been allowed. 


Schedule 18 
Computation of Tax Under Sections 11 and 12 


Net income, seheditile 17 wou... eee 69,677.17 
ieee: Persowal exempuioty 2... eee. 2,900.00 
Es, ne ae) We Wi 
Liem: lmrived incomevcredit ...............................2 0 300.00 
Balance subject to rrorma)] tak....................000...........8 66,817.17 
Normal tax at 4% on $66,817.17........0000000000000000000....§ 2,672.69 
Fe os 13,655.70 
Total tax undef sections 11 and 12...................00...........8 16,328.39 

[249] 

Computation of Alternative Tax 

Paet in@ome, geboe@tle $9 ......................0...00.000.0.000.- $ 69,617.17 
Less: Long-term ¢apital gain (schedule 14).........0...... 40,330.43 
OMdinaty wel mOGme cee ewe... 86 
eee = Persormal GRGMPTIOT «2.00.02. .cccceeesccseees eee neeee eee 2,900.00 
a, a) ee ae a. |e | 
Lime: Garhicd imGOmie CmmOt .........0c0... yee. 3800.00 
Balance subjert to norMél take... ccc. $ 26,486.74 
Normal tax at 496 on €26,466.74+ 2000000000000. $ 1,059.47 
tg ae a ee a a a 2,389 4 
yy | ee eee § 3406.95 
Add: 30% on long-term eapital gain | ......0..,..-.. 12,099.13 


Ot), BILMTTIATI VG THR oc ctice nce. sere cececcnedsese..ceceee de 15588108 


ve George S. Gaylord vs. 
Total 48x hAbility (leer amount)........-.22.....000.0...6 $ 15,545.08 


Tax hability limited to amount determined in 


a Ue ML, ae cr $ 15,533.84 
Tax assessed, account No. 652592 — 6,321 
bn nnnneninnnrrre 


Schedule 14 
Long-term Capital Gain 


Individual Trust-5/7 Total 
Reported in return $29 694.55 $3,969.91 $33,664.48 
Increase, statutory notice 5,907.89 767.80 6.675.69 
Decrease, schedule 11(a) 
and (b) (8.67) (1.05) (9.72) 
Total $35,593.77 $4,736.66 $40,330.43 
[243] 


EXHIBIT A 
Marathon Paper Mills Company Bond and Stock 
Received October 31, 1927 in) Exchanve for 
3,397 Shares of Menasha Carton Company 
Stock 


Value of 3,357 shares at $50.00 a share (Court's 


Ci errr fF 
6,795 shares common stock for 48.033 9¢ 
rr ON acct oS age 2s he gg le ¥ 77,266.59 
Basis per chare df gtock ................. $11.387106 


10/21/27 (767) shares sold at ...0..... $11.37106 (8.721.60) 


BO2Z8 @haT@ at. .............0.00.... $11.37106 $ 68,544.79 
12/ 2/29 18084 shares for 4 tor 1 split-up 0) 


Ballz eliares at .............0000000 $ 2.84276 $ 68,544.79 
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2/9/32 (35000) shares gift to Gertrude 


tH. Gaylord at .......... $ 2.54276 (14,213.80) 
LOdte wiAtwe €4 ..cc............000. $§ 2.84276 $ 54,330.99 
11/35 (700) shares sold atu... $ 2.84276 (1,289.53 ) 
18,412 shares at .......................8 2.64276 § 52,341.06 

11/7/35 (5,000) shares to Gaylord 
Trost @t ...................@ 2.84276. (44,213.80) 


13,412 shares remaining at ....$ 2.84276 §$ 38,127.26 


Bees wer one share of stoek .......................00.0.........8 2.84276 
Basis per share, statutory motiee -...............000000... 2.83542 
Increase in basis per share..............-...2....c0.0.0........§8 OOOTS4 


[Endorsed]: T.C.U.S. Filed July 13, 1944. [244] 


The Tax Court of the United States 
Washington 


Docket No. 109273 


GERTRUDE H. GAYLORD, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the Court’s Findings of Faet and 
Opinion, promulgated February 18, 1944, the re- 
spondent herein having filed a recomputation of 
fax on May 17, 1944, and the petitioner having 
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filed an acquiescence in said recomputation on June 
19, 1944, it Is 

Ordered and Decided: That there are deficiencies 


in income tax, as follows: 


Year Deficiency 
1936 $1,087.10 
1937 4,922.60 
1938 None 

1939 1,998.19 


Entered July 14, 1944. 
(Seal) (Sgd.) BOLON B. TURNER 
Judge. 


Copies served on both parties. [245] 


The Tax Court of the United States 
Washington 


Docket No. 109158 


GEORGE 8. GAYLORD, 


Petitioner, 
VS. 
COMMISSLONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the Court’s Opinion, promulgated 
Mebruary 18, 1944, the respondent having filed a 
revised recomputation of tax on July 13, 1944. and 
the petitioner having filed an acquiescence in said 
recomputation on August 2, 1944, it is 
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Ordered and Decided: That there are deficiencies 


in income tax, as follows: 


Year Deficiencies 
1936 $17,826.37 
1937 12,029.07 
1938 8,211.85 
1939 9,206.82 


Enter: 
Ientered Aug. 4, 1944. 
(Seal) (Sed.) BOLON B. TURNER 
Judge. [246] 


In the United States Circuit Court of Appeals 
for the Ninth Cireuit 


The Tax Court of the United States 
Docket No. 109138 
GEORGE S. GAYLORD, 
Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITION FOR REVLEW OF DIECGISION OF 
THE TAX COURT OF THI UNTTED 
STATES 
To the Honorable Umited States Circuit. Court of 
Appeals for the Ninth Cireuit and the Judges 
Thereof : 


Comes now your petitioner George S. Gavlord 
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(hereinafter called petitioner or Mr. Gaylord), by 
Thomas A. J. Dockweiler and James W. bontems 
C.P.A., his attorneys, and files with the clerk of 
The Tax Court of the United States his petition 
for review of the decision of The Tax Court of the 
United States and the Honorable Bolon B. Turner, 
a judge of said court, entered August 4, 1944, here- 
inafter referred to, and respectfully shows: 


ie 


COURT IN WHICH REVIEW IS SOUGHT 
AND JURISDICTION 


This is a proceeding for review by the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit of a decision [247] of The Tax Court of the 
United States entered August 4, 1944, determining 
against petitioner a deficiency in his income taxes 
of $17,826.37 for the taxable vear 1936. of $12.- 
029.07 for the taxable vear 19387, of $8,211.85 for 
the taxable year 1938 and of 89,206.82 for the tax- 
able year 1989. However, this proceeding for such 
review concerns as to such deficiency for the tax- 
able year 19387 only $11,965.36 of said sum of $12,- 
029.07, as to such deficiency for the taxable year 
1938 only $8,074.18 of said sum of 88.211.85 and as 
to such deficiency for the taxable vear 1939 only 
$7,925.85 of said sum of $9,206.82, petitioner havy- 
ing since said decision of said Tax Court was so 
entered and prior to the filing of this petition paid 
to the Collector of Internal Revenue at Los An- 


geles, Califormia, $63.71 on said sum of $12,029.07, 


=e, 
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$137.72 on said sum of $8,211.85 and #1.281.47 on 
said sum of $9,206.82. together with interest as 
provided by law on all of such sums so paid to the 
date of such payment thereof. Petitioner Is an 
individual and is now and at all times since prior 
to the vear 1936 has been a resident of the City of 
Pasadena, in the County of Los Angeles, in the 
State of California. The respondent herein (here- 
inafter called Commissioner) is the duly ap- 
appointed, qualified and acting Commissioner of 
Internal Revenue appointed and holding his office 
by virtue of the laws of the United States of 
America. Petitioner filed with the Collector of 
Internal Revenue for the Sixth District of Cali- 
formia, at Los Angeles, California, his (petition- 
ers) individual returns of the income taxes in re- 
spect of which the aforementioned [248] defiiciency 
was so determined by The Tax Court of the United 
States. Said district and the office of said Colleetor 
of Internal Revenue are located within the juris- 
diction of the United States Circuit Court of Ap- 
peals for the Ninth Cireuit. Jurisdiction of said 
United States Cireuit Court of Appeals for the 
Ninth Circuit to review the above referred to de- 
cision of The Tax Court of the United States is 
provided for in Sections 1100, 1141 and 1142 of 
the United States Internal Revenue Code. 


I]. 
PRIOR PROCEEDINGS 


On September 17, 1941, Commissioner mailed to 
petitioner a notice of deficiency in which Commis- 
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sioner advised petitioner that the determination of 
his income liability for the taxable years 1936 to 
1939, inclusive, disclosed a deficiency of $49,518.76, 
or $17,835.82 for 1936, $12,033.50 for 1937, $10,- 
442.62 for 1938 and $9,206.82 for 1939. On Novem- 
ber 10, 1941, petitioner filed with the United States 
Board of Tax Appeals (now The Tax Court of the 
United States) his verified petition for a rede- 
termination of such deficiency. Commissioner filed 
with said Board his answer to said petition on De- 
cember 9, 1941. On September 17, 1941, Commis- 
sioner also mailed to Gertrude H. Gaylord, peti- 
tioner’s wife (hereinafter referred to as Mrs. Gay- 
lord) a notice of deficiency in which Commissioner 
advised her that the determination of her income 
tax haiblity for the taxable vears 1936 to 1939, in- 
clusive, disclosed a deficiency of $8,043.63, or $1,- 
087.40 for 1936, $4,925.01 for [249] 1937, $32.51 
for 1938 and $1,998.71 for 1939. On November 26, 
1941, she filed with said Board her verified petition 
for a redetermination of such deficiency; to which 
petition Commissioner filed his answer on Janu- 
ary 2, 1942. As the issues of fact and law involved 
in the case made by Mrs. Gaylord’s petition and 
Commissioner's answer thereto were the same as 
certaim issues of fact and law (except for differ- 
ences in total amounts of money or value con- 
cemed) as those arising from Mr. Gavlord’s said 
petition and Commissioner's answer thereto, said 
Court consolidated the two cases for hearing and 
they were heard together by said Tax Court, the 


Honorable Bolon B. Turner, a judge thereef pre- 
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siding, on April 2 and 3, 1945, at Los Angeles 
California. On February 18, 1944, that court, by 
said judge. promulgated its findings of fact) and 
opinion deeiding against Mr. and Mrs. Gaylord the 
issues of fact and law now brought up by Mr. Gay- 
lord in this petition for review. Though they 
ax Court of 


r 


moved for reconsideration by said 
its determination, so announced, that (1) the in- 
come for the years 1936 through 1939 of the here- 
inafter referred to trust was taxable to Ma. and 
Mrs. Gaylord and (2) the basis for computing gain 
on certain stock sales by them and said trust dur- 
ing said vears was less than the value claimed by 
the taxpayers, which motion was filed with said 
court March 17, 1944, it denied such motion Mareh 
18, 1944. The hereinbefore stated decision of which 
review is now sought followed on August 4, 19-4. 
The controversy involved in this review concerns 
only a part of the issues which were before said 
Tax Court in those proceedings; [250] said de- 
cision of said Tax Court on the issues with which 
said controversy is concerned resulting in a de- 
ficiency, as so determined by it, of $17,826.57 for 
the taxable vear 1936, $11,965.36 for the taxable 
year 1937, $8,074.13 for the taxable year 1938 and 
$7,925.35 for the taxable vear 1939. 


Lil, 
NATURE OF THE CONTROVERSY 


The nature of the controversy involved in this 
proceeding for review, stated as briefly as its fac- 
tual background permits, is as follows: 
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There are two principal questions, which are the 
same as those presented in petitioner's above men- 
tioned motion for reconsideration: (A) Was said 
trust at any time during the years 1936 through 
1939 revocable by the trustors thereof, Mr. and 
Mrs. Gaylord, or other of them, and hence the 
trust income for those years taxable to them, and 
(B) what was the basis for computing gain on 
certain stock sales made by Mr. and Mrs. Gaylord 
and said trust during said years? 


A. Question of Revoeability of the Trust. 

In the vear 1935, prior to the execution and 
acknowledgment of the declaration of trust dated 
November 7, 1935, hereinafter referred to, it was 
agreed between Mr. and Mrs. Gaylord that if he 
would contribute to an irrevocable trust to be ere- 
ated for the uses and purposes and upon the terms 
and conditions set forth in such declaration 5000 
shares of Marathon Paper Mills Company common 
stock owned by him as his separate property, such 
shares to be a part of the trust [251] estate to be 
provided for in such trust, she would contribute to 
such trust as a part of such trust estate in trust 
for the same uses and purposes and upon the same 
terms and conditions 2000 additional shares of such 
stock owned by her as her separate property, and, 
reeiprocally, that if she would make such contribu- 
tion he would make such contribution of 5000 
shares. Accordingly they instructed their attorney 
to prepare a declaration of trust for sueh an ir- 
revocable trust. He thereupon prepared a declara- 
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tion of trust dated November 7, 1935, which Mar. 
and Mivs. Gaylord signed about December 11, 1955. 
On that day they acknowledged before a notary 
public in Los Angeles County, California, its ex- 
ecution and left it in the attorney's custody, where 
it remained until the above mentioned hearing he- 
fore said Tax Court. Pursuant to their precedent 
agreement Ar. Gaylord contributed Ins 5000 and 
Mrs. Gaylord her 2000 shares of Marathon Paper 
Mills common stock to such trust in the year 1935. 
Both of them in creating said trust (hereinafter 
referred to as the trust) proposed, intended and 
understood that they were creating an irrevocable 
trust of that stock and its proceeds for the uses 
and purposes and upon the terms and conditions 
set forth in said declartion and that neither they 
nor either of them had any power to revoke such 
trust or to make any change therein. In connee- 
tion with their execution of said declaration their 
said attorney advised them that the trust was ir 
revocable. Upon acquisition for the trust by its 
trustees, with proceeds of sale of certain of the 
stock thus contributed, of real property in the 
jurisdictions hereinafter named, said declaration 
was [252] recorded in 1937 in the office of the 
County Recorder of Los Angeles County, Cali- 
fornia, and in 1938 in the respective offices of tho 
clerks of the county courts of Cameron, Hidaleo, 
Potter and Jim Wells Counties, Texas. For such 
Texas recordings there was an additional acknowl- 
edgment of execution of said declaration ly Mbr. 
and Mrs. Gavlord and certification thereon of such 
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acknowledgment in Texas form on January 6, 
1938, before the same notary. 

In said declaration of trust Mr. and Mrs. Gay- 
lord (who are therein called ‘‘trustee’’) declared 
that they hold and will hold said 7000 shares in 
trust for the uses and purposes and upon the terms 
and conditions set forth in said declaration, whose 
salient provisions may be summarized as follows: 
The trustee (this designation also including all suc- 
cessors in the trusteeship of the trust) shall, dur- 
ing the existence of the trust, take charge of and 
possess, manage and control all of said shares and 
all principal proceeds thereof and investments and 
reinvestments thereof and property substituted for 
any of said stock, proceeds, investments or rein- 
vestments (all of which are referred to in said 
declaration as the ‘‘trust estate’’), collect the in- 
come of the trust estate, and invest the trust estate 
in such manner as the trustee may deem advisable, 
and for or im connection with anv of the afore- 
said purposes or any purpose of the trust to sell 
or otherwise dispose of the trust estate upon such 
terms and for such consideration as the trustee may 
deem advisable. Irom the gross ineome of the 
trust estate or, 1f it be necessary, from the trust 
estate, the trustee shall [253] pay taxes on the 
trust estate and may also pay reasonable costs, 
expenses, charges and habilities necessarily ex- 
pended or incurred by the trustee in connection 
with the collection, care, administration, manage- 
ment or distribution of the trust estate or ineome 
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thereof and also, if the trustee is a corporation or 
person or persons other than My. or Mrs. Gaylord, 
reasonable fees or compensation for the services of 
the trustee in the admimistration of said trust. The 
entire net income received from the trust estate 
and available for distribution shall be distributed 
by the trustee, either monthly, quarterly or semi- 
annually as the eireumstances and conditions of 
the trust estate will most convemently permit, but 
in any event annually to Margaret Gaylord Ruppel 
(hereinafter referred to as Mrs. Ruppel) and 
Gertrude Gaylord (hereinafter referred to as Mrs. 
3ruce), who are the daughters of Mr. and Mrs. 
Gaylord, and the survivor of said daughters, share 
and share alike, while both are hving. In the event 
of the death of either of them leaving lawful issue 
then such issue, so long as it shall continue to live 
during the existence of the trust, shall be entitled 
by right of representation to the share of such net 
Income which the daughter so dving would have been 
entitled to if she had continued to live. The trust 
shall ipso facto termimate upon the attainment of 
the age of thirty vears by Mrs. Bruce or her death 
prior thereto. Upon such termination all of the 
trust estate then in the possession or control of the 
trustee as the same then exists shall immediately 
vest in and be delivered bv the trustee to said two 
daughters or the [254] survivor of them living at 
the time of such termination, share and share alike. 
if both of them shall then be living. However, in 
the event of the death of either of them prior to 
such termination leaving her surviving at the time 
of such termination lawful issue then the share of 
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the trust estate she would have taken if she had 
been living at such termination shall upon such 
termination immediately vest in and be delivered 
by the trustee to such lawful issue by mght of 
representation. If upon the termination of the 
trust there shall then be living neither of said 
daughters nor any lawful issue of them, then upon 
such termination the trust estate shall vest in and 
be delivered to Mrs. Gaylord. Every beneficiary of 
the trust is restrained from in any manner antici- 
pating, encumbering or alienating any right, in- 
terest or estate in principal or income of the trust. 
In distributing principal of the trust estate the 
trustee shall determine the method or procedure to 
be followed and shall execute all instruments neces- 
sary to confirm in the distributee title and pos- 
session to principal distributed. Invalidity of any 
provision of the trust, if ever decreed by a court 
of competent jurisdiction, shall not vitiate such as 
are valid. Mr. and Mrs. Gavlord, or either of 
them, can, with the trustee’s written consent, add 
other property to the trust estate for the same uses 
and purposes and upon the same terms and eon- 
ditions set forth in said declaration. Mr. and Mrs. 
Gaylord, or either of them, can resign at any time 
as trustee of the trust. Upon death or sueh resig- 
nation of either Mr. or Mrs. Gavlord the other of 
them shall act as the [255] trustee with all rights, 
powers, authorities, discretions and exemptions 
provided for the original trustees of the trust. Mr. 
Gavlord or in absence of any such appointment by 
him, Mrs. Gaylord, shall have the right to appoint 
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neither My. or Mrs. Gavlord is acting as trustee. 
[In the event neither of them is so acting and there 
is no such appointment The Northern ‘Trust Com- 
pany, of Clicago, Illinois, and any successor or as- 
sign of it shall ipso facto succeed as trustee of the 
trust. Finally, no security shall ever be required 
of the trustee for the performance of any duty or 
trust under said declaration. Though said declary- 
tion contained no statement that it was irrevocable, 
no might to Change or revoke the trust was reserved. 

In connection with the creation of the trust and 
as a part of the same transaction Mr. and Mrs. 
Gaylord each personally signed and under date of 
February 3, 1936, executed under oath a g@ift tax 
return for the calendar year 1935, which was filed 
in the office of the Collector of Internal Revenue at 
Los Angeles, California, March 10, 19386. Mr. Gay- 
lord's said return included his contribution to the 
trust of his 5000 shares of Marathon Paper Mills 
common stock mentioned in said declaration of 
trust, and Mrs. Gaylord’s said return covered her 
2000 shares of such stock appearing in said deec- 
laration of trust. In each such return specific ref- 
erence was made to the trust and it was expressly 
declared that the “eift’’ represented by the declar- 
ant’s aforesaid contribution to the trust was made 
“By the creation of an irrevocable trust for the 
benefit of another.” [256] The only trust to which 
reference was made in said eft tax returns was 
the trust provided for in said declaration of trust 
dated November 7, 1935. There was no other trust 
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then in existence. All entries in said returns are 
in Mr. Gavlord’s own handwriting. Mr. Gaylord 
upon so filing his said return paid a gift tax shown 
thereon in the amount of $2,531.27 and later under 
date of December 28, 1936, paid to said collector 
an additional tax of $90.05 assessed on said return. 
No part of any gift tax so paid was ever refunded 
to Mr. Gaylord. Because of exemptions and ex- 
clusions no gift tax was payable by Mrs. Gaylord 
on her said return. 

In the beginning of the year 1940, long before 
any question was raised as to the revocability or 
irrevocability of the trust, Mr. and Mrs. Gaylord, 
upon advice of counsel and out of an abundance 
of caution, signed and executed a certain Declara- 
tion Being a Part of a Certain Declaration of Trust 
Dated November 7, 1935, which was dated Novem- 
ber 7, 1935, and acknowledged and sworn to by them 
under date of March 27, 1940, before a notary 
pubhe in Los Angeles County, California. and re- 
corded in the office of the county recorder of that 
county March 28, 1940. In this instrument, after 
referring to said declaration of trust dated Novem- 
ber 7, 1935, hereinbefore summarized, Mr. and Mrs. 
Gavlord declare that the trust provided for in said 
declaration was always intended and is intended 
by them to be and is and shall always be abse- 
lutely irrevocable and that such further declaration 
is and is intended to be and shall alwavs be a part 
of and taken with and construed as [257] a part 
of said declaration of trust the same as though it 


EU 
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had been physically ineorporated im said deelara- 
tion of trust. 

Of the two first named beneficiaries of the trust, 
Mrs. Ruppel was born November 10, 1904, and 
Mrs. Bruce May 31. 1916. Both of them are living 
and each of them has lawful issue living. Mrs. Rup- 
pel, by a first marriage, had two children, Barbara 
Brunker, born October 14, 1925, and Robert Henry 
Brunker, born June 3, 1928, both still ving. Mrs. 
Bruee married May 29, 1937, and has as issue there- 
of a daughter Ann Bruce, born in April, 1938, and 
still living. 

The above mentioned 7000 shares of Marathon 
Paper Mills common stock referred to in said decla- 
ration of trust dated November 7, 1935, were sub- 
sequently sold by Mr. and Mrs. Gaylord as trustees 
of the trust as follows: 4000 in the vear 1936, 1600 
In the vear 1937. 1000 in the year 1938, and the 
remaining 400 in the year 1939. Such sales were 
shown In the fiduciary returns of the trust's ineome 
for those vears by Mr. and Mrs. Gaylord as such 
trustees. 

Until so sold the certificates for such shares were 
kept in a safe deposit box in the State of Cali- 
fornia under the name of the trustees of said trust. 
All of said 7000 shares were so sold and delivered 
upon sale either in Chicago, Hlinois, or the City 
of New York, New York. It was only in Chicago 
or New York that sales of such shares were made 
by said trustees. All such sales were made for cash, 
all of which was deposited by said trustees in the 

Harris Trust & Savings Bank in Chieago, HMlinois. 


[258] 
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The funds of the trust in the years 1936, 1957 
and 1928 were kept on deposit in the names of said 
trustees as such trustees with said Harris Trust & 
Sevines Bank in Chicago, Iinois. In the vears 
1939, 1940 and 1941 all of the bank accounts of 
the trust were kept with that bank and with Bank- 
ers Trust Company in said City of New York. 

During the year 1938 over $94,000.00 of the pro- 
ceeds of sales of Marathon Paper Mills stock be- 
longing to the trust theretofore made was invested 
by Mr. and Mrs. Gaylord as trustees of the trust 
in, and by way of purchase for the trust of, cer- 
tain improved income producing real properties in 
the State of Texas, such properties being located 
in the Cities of Amarillo, Alice, McAllen and Har- 
lingen in that state. The title to such property so 
purchased was taken in the name of Mr. and Mrs. 
Gavlord as such trustees. Said real property ever 
since has been owned and held by the trustees of 
the trust for the benefit of the trust and its bene- 
fieiaries. 

All of the rents belonging to the trust received 
by its trustees from the above mentioned real prop- 
erty in the State of Texas in the vears 1938 and 
1939 were included in the fiduciary returns by said 
trustees of the income of the trust for said vears. 
The net rents from said real property so ineluded 
amounted to 83,859.95 for the year 1988 and 
$6,370.67 for the vear 1939, 

ach of the two beneficiaries of the trust, Mrs. 


Ruppel and Mrs. Bruce, who were then en- 
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titled to all of the net ineome thereof in equal 
shares between them, included in’ her individual 
income tax return for each of the vears 1936, 1937, 
1938 and [259] 1939 her one-half share of the net 
income of the trust for that vear as shown by the 
fiduciary return of the trustees of the trust for 
that year, including her share of the net income 
of the trust from the rents from said Texas real 
property, and paid to the Collector of Internal 
Revenue at Los Angeles, California, with whom 
all of said individual and fiduciary returns were 
filed, income tax on her one-half of the net income 
of the trust. Such income ineluded her share of 
the taxable capital gain, as shown on said _ fidu- 
qiary returns, on the above mentioned sales m the 
vears 1936 to 1939, inclusive, of the 7000 shares 
of Marathon Paper Mills Company common. stock 
helonging to the trust. 

On the foregoing faets respondent Commissioner 
determined and contended before The Tax Court 
of the United States that the trust was revocable 
by Mr. and Mrs. Gaylord, or either of them, at all 
times during the years 1936 through 1939 and, 
consequently, under the provisions of Section 22(a) 
and/or Section 166 of the Revenue Acts of 1936 
and 1938 and/or the same sections of the Internal 
Revenue Code, all of the net income of the trust 
for those vears, which in those years had been dis- 
tributed by the trustees of the trust to the benefi- 
eiaries thereof, Mrs. Ruppel and Mrs. Bruce, con- 
stituted income of Mr. and Mrs. Gaylord m the 
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relative proportions of their respective contribu- 
tions to the trust, that is, two-sevenths to Mrs. Gay- 
lord, because she had contributed 2000 of the 7000 
shares of Marathon Paper Mills Company stoek 
to the trust, and five-sevenths to Mr. Gaylord, be- 
cause he had contributed the other [260] 5000 shares 
of such 7000 shares forming the original corpus of 
the trust, and that, accordingly, petitioner Mr. Gay- 
lord was chargeable for the year 1936 with $31,- 
"84.44 of the trust’s net income, for the vear 1937 
with $25,620.76 of the trust’s net income, for the 
vear 1938 with $14,446.25 of the trust’s net income 
and for the vear 1939 with $18,001.89 of the trust’s 
net income. On the contrary, petitioner contended 
to the Commissioner, and before said court. and now 
maintains that the trust has always been and is 
irrevocable and that none of the income thereof 
was ever taxable to him. 


B. Question as to Basis for Computing Gain on 
Stock Sales. 

In addition to the sales made by the trustees of 
the trust in the years 1956 through 1939 of Mara- 
thon Paper Mills Company stock belonging to it, 
petitioner sold m 1936 4950 shares of such stock 
then owned by him as his separate property, in 
1937 2800 shares of such stock sinnlarly owned by 
him, im 1988 3300 shares of sueh stock similarly 
owned and in 1939 2362 shares of such stock simi- 
larly owned. The 2000 shares of said) stock con- 
tributed by Mrs. Gaylord to the trust in 1935 had 
been received by her as a gift from Mr. Gaylord 
in 1930. It 1s conceded that all of the 7000 shares 
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belonging to the trust and constituting the original 
eorpus thereof have the same basis for computing 
gain on such sales which they had when they he- 
longed to Mr. Gaylord before he gave them to 
Mrs. Gaylord. All of the aforementioned shares 
have the following history : 

On July 1, 1917, Mr. Gaylord was the owner of 
337 shares (which purchased at various times in 
the period from previous to [261] Mareh 1, 1913, 
to July 1, 1917, had cost him $34,436.50) and his 
partner, H. S. Clinedinst (hereinafter referred to 
as Clinedinst) was the owner of 337 shares of the 
726 shares of common stock of Menasha Carton 
Company, the remaining 52 shares being owned 
by other individuals. Clinedinst also owned all of 
the stock of Menasha Printing Company. The re- 
spective places of business of these two companies, 
Menasha Carton Company and Menasha Printing 
Company. were across the street from each other 
in Menasha, Wisconsin. Clinedinst desired to con- 
solidate or merge the assets and businesses con- 
ducted by these two corporations into a new cor- 
poration with Mr. Gavlord as its manager. For 
that purpose an agreement was entered into  he- 
tween Clinedinst and Mr. Gavlord for such con- 
ssolidation or merger (hereinafter referred to as 
consolidation ’’) of said two companies, which 
resulted in the creation of the Menasha Printing 


and Carton Company. The agreement provided, 
among other things, that Mr. Gavlord should ae- 
ure sufficient of the stoek of the new corporation 
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to brine his holdines therein up to 40% of its 
outstanding stock. 

By way of convenience for determining between 
the stockholders of the Menasha Carton Company 
and of the Menasha Printing Company the respee- 
tive proportions of interest of each of such stoek- 
holders in the new Menasha Printing and Carton 
Compeny (but not the real values involved) going 
into and resulting from such consolidation, an ap- 
praisal was made at the time, by a competent ap- 
praisal company, of the tangible assets of the 
Menasha Carton Company and the Menasha Print- 
ing Company and the values shown [262] by sueh 
appraisal plus the ‘‘quick assets” of the two c¢om- 
panies involved was the gauge used for determin- 
ing as between each of the stockholders of these 
two companies his proportion of interest m_ the 
new company. 

The consohdation was effected in August. 1917, 
as of July 1, 1917. In such consolidation Mr. Gay- 
lord received for lis above mentioned 337 shares of 
Menasha Carton Company stock and his promis- 
sory note for $152,161.11 dated August, 30, 1917, 
pavable to the order of Clinedinst three vears after 
date with mterest at six per cent per annum (whieh 
note was paid in full in 1924), 1975 shares of the 
common and 410 shares of the preferred stock of 
the new company, Menasha Printing and Carton 
Company. The par or stated value of said 1975 
shares of eommon and 410 shares of preferred stock 
was equal (approximately) in amount to said prin- 
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eipal sum of said promissory note plus the value 
of the proportionate part of the tangible assets of 
the two combined companies as so appraised and 
their *‘quick assets’’, to which Mr. Gaylord’s inter- 
est in the Menasha Carton Company entitled him. 
His said 337 shares of that company then had a 
real and actual value far in excess of that deter- 
mined by such appraisal of tangible assets plus 
such ‘‘quick assets’’, which determination was re- 
sorted to only for the purpose of fixing the propor- 
tion and not the real or actual value of the partiec- 
ipation in the new Menasha Printing and Carton 
Company of the several owners of the two com- 
panies which were being consolidated into it. For 
such purpose no account was taken of the good- 
will, earning capacity or value as a profitable go- 
ing con- [263] cern of either of the two companies 
which entered into the consolidation. The profits of 
the Menasha Carton Company for the first seven 
months of 1917 were $56,000. and of the Menasha 
Printing Company for the first six months of 1917, 
$187,000, in round figures. The combined profits at 
the end of 1917 for these two concerns operated 
separately for the first six months of that vear and 
of the new company for the last six months of that 
vear was $315,000.00 in round figures. Determina- 
tion of the value of the stock of the Menasha Car- 
ton Company and Menasha’ Printing Company 
through capitalization of such current earnings at 
ten times the amount thereof, a conservative rate, 
and taking into consideration such goodwill, earn- 
ing capacity and value of their businesses as profit- 
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able going concerns results in a substantially higher 
value for such stock than that indicated by value 
of tangible assets and ‘tquick assets”? only. Such de- 
termination, taking mto consideration all of the 
pertinent factors or elements, meluding not only 
value of tangible assets and ‘‘quick assets”’, but as 
well goodwill, earning capacity and worth as profit- 
sble going concern and business. demonstrates a 
value of at least $350,000.00 for Mr. Gavlord’s said 
337 shares of Menesha Carton Company at the time 
of such consolidation. 

In making the consolidation, the appraised value 
of the physical assets plus book value of the *‘quick 


y 


assets’ of the Menasha Carton Company was deter- 
mined to be $186,000.00, while the appraised value 
of the physical assets plus book value of the ‘*quiek 
assets’’ of the Menasha Printing Company was de- 
termined to be $774,000.00, a total of $960,000.00. 
For all of [264] the assets of these two corpora- 
tions, including goodwill, earning capacity and value 
as gomg concerns, the new corporation, Menasha 
Printing and Carton Company, issued 5000 shares 
of common and 4600 shares of preferred stoek all of 
the par value of $100 per share. Of the $186,000.00, 
value of tangible and ‘‘quick assets’’ of the Mena- 
sha Printing Company, #86,338.84+ was allocated 
to Mr. Gaylord’s 337 shares of stock of that com- 
pany. Based on the proportion of $86,338.84 + to 
$774,000.00, Mr. Gaylord was entitled to receive for 
his 337 shares of Menasha Carton Company stock 
449.6815 shares of common and 413.7074 shares of 


preferred stock of the new corporation. However, 
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for said 357 shares he received 410 shares of the 
preferred and 453.3889 shares of the common stock 
of that company. Gaylord purchased in this trans- 
action sufficient additional shares of such common 
stock to increase his common stock holdings in the 
new corporation to 1975 shares. 

Though the exchange of his 337 shares of Mena- 
sha Carton Company stock for stock in the new 
corporation resulted in taxable gain to him, Mr. 
Gavlord, through inadvertence and mistake, did 
not report in his income tax return for 1917 any 
income on such exchange. In 1922 or 1923 Mr. Gay- 
lord purchased the remaining interest of Clnedinst 
in the Menasha Printing and Carton Company. In 
the meantime all preferred stock issued in the above 
referred to 1917 consolidation had been retired. 
During the interval between such consolidation and 
October 31, 1927, Mr. Gaylord sold to emplovees 
some small lots of his common stock of Menasha 
Printing and Carton Company. In 1925 he. re- 
ceived a [265] 100% stock dividend on the stock 
of that company he then held. As of date October 
31, 1927, he owned and held 3357 shares of such 
stock. 

Of the stock so held, 350 shares had been trans- 
ferred by Mr. Gavlord in 1925 to his brother C. W. 
Gaylord for 432 shares of Robert Gavlord. Ine. 
stock. Thereafter @. W. Gavlord wantine {to re- 
acquire said 432 shares of Robert Gaylord, Ine. 
for use in connection with reorganization of the 
latter corporation, Mr. Gaylord proposed to sell 
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such shares to C. W. Gaylord for $800,000.00 but 
the offer was not accepted and thereafter C. W. 
Gaylord proposed that the previous exchange of 
350 shares of Menasha Printing and Carton Com- 
pany for the 432 shares of Robert Gaylord, Ine. 
stock be cancelled and the parties restored to the 
position they would have been in if the exchange 
had not been made. This was done and Mr. Gay- 
lord returned to C. W. Gaylord the 432 shares of 
Robert Gaylord, Ine. stock and received back 352 
shares of Menasha Printing and Carton Company 
stock, each of the parties paying over to the other 
all dividends reeeived by him on the stock involved 
in the exchange standing in his name during the 
interval. These exchanges between Mr. Gavlord 
and C. W. Gaylord were taxable although. through 
inadvertence and mistake, not considered so by Mr. 
Gaylord at the time. 

On October 31, 1927, Menasha Products Company 
(such then being the name of Menasha Printing 
and Carton Company) was merged with Marathon 
Paper Mills Company. In this tax-free reareaniza- 
tion Mr. Gaylord received 6728 shares of the Mara- 
thon Paper [266] Mills Company stock and $1,038.- 
000.00 in face value of Marathon Paper Mills Com- 
pany 5% bonds in exchange for his 3357 shares of 
ecominon stock of Menasha Products Company. In 
December, 1929, the last mentioned shares were split 
four shares for one. 

As a result of the foregoing Instory of the Mara- 
thon Paper Mills Company stock sold by the trust 
and Mr. Gaylord in 1956, 19387, 1938 and 1939, gain 
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thereon was computed on a basis of $8.21 per share 
and income taxes paid accordingly by Mr. Gay- 
lord and the beneficiary daughters of said trust. 

On the foregoing facts respondent Commissioner 
determined and contended before The Tax Court 
of the United States that for the purpose of com- 
puting capital gains realized in the years 1936, 
1937, 1938 and 1939 by Mr. Gavlord and the trust 
from the sales of his and its shares of Marathon 
Paper Mills Company common stock the statutory 
basis for computing gain on each such sale was 
$2.83542 per share and, consequently, as to such 
sales there was the following additional gains real- 
ized : 

On sale in 1936 by the trust of 4000 shares, $21.- 
498.32, of which 30%, or $6,449.50, is to be taken 
into account under section 117(a) of the Revenue 
Act of 1936; 

On sale in 1936 by Mr. Gaylord of 4950 shares, 
$26,604.17. of which 30%, or $7,981.25, is so to he 
taken Into aecount: 

On sale in 1937 by the trust of 1600 shares. 
$8,999.33, of which 30%, or $2,579.80, is so to be 
taken into account; [267] 

On sale mn 1937 by Mr. Gaylord of 2800 shares, 
$15,048.82, of which 30%, or $4,514.65. is so to be 
taken Into account ; 

On sale in 1938 by the trust of 1000 shares, 
$5,374.58, of which 50%, or $2,687.29, is to be taken 
Into account under section 117(b) of the Revenue 
Act of 1938; 
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On sale in 1988 by Mr. Gaylord of 3300 shares, 
$17,756.11, of which 50%, or $8,868.06, is so to be 
taken into account; 

On sale in 1939 by the trust of 400 shares, 
$2,149.83, of which 50%, or $1,074.92, is to be taken 
into account under section 117(b) of the Internal 
Revenue Code; and 

On sale in 1939 by Mr. Gaylord of 2362 shares, 
$12,694.77, of which 50%, or $6,347.38, 1s so to be 
taken into account. 

To the contrary, petitioner contended to the Com- 
missioner, and before said court, and now main- 
tains that the statutory basis for computing gain 
on each such sale was $8.21 per share as claimed 
in his income tax returns and the fiduciary returns 
of the trust filed for those vears. 

On his petition for redetermination of said de- 
ficiencies said Tax Court held with respect to the 
subjects and issues involved in this present pro- 
ceeding for review by the Cireuit Court of Appeals 
of the United States for the Ninth Cireuit [268] 

(1) that the trust was revocable during the 
taxable vears 1936 through 1939 and that 5/7ths of 
the trust income for those vears was taxable to 
the petitioner, and 

(2) that the basis for computing @ain on the 
sales by the petitioner individually and by the 
trustees of the trust of Marathon Paper Mills 
Company common stock was §2.84276 per share 
instead of $8.21 per share as claimed by petitioner. 
Accordingly, said Tax Court determined the defi- 
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mencies set forth in Subdivision | of this petition, 
all of whieh deficiencies result from said two hold- 
Ines. 
IV. 
ASSIGNMENTS OF ERROR 


In making its decision as aforesaid The Tax 
Court of the United States committed errors, upon 
whieh petitioner rehes as the basis of his proeeed- 
ing herein, as follows. to-wit: 

1 Said court erred in deciding that there is a 
deficiency of $17,826.37 or any deficiency in income 
tax of petitioner for the vear 1936; 

2. In deciding that there is a deficiency of 
$12,029.07 or any deficiency in ineome tax of peti- 
tioner for the vear 1937; 

». In deciding that there is a deficiency of 
$8,211.85 or any deficiency in income tax or peti- 
tioner for the vear 1938; 

4. In deciding that there is a deficiency of 
$8,211.85 or any deficiency in income tax of. peti- 
tioner for the vear 1939; [269] 

9. In determining that the trust was revocable 
during the vears 1936 through 1939 or at any time 
in any of said vears; 

6. In failing to find and decide as a matter of 
fact and of law that the trust was at all times from 
its Inception in 1935 an irrevocable trust and that 
all of the income of the trust which was distributed 
by the trustees to and received by the beneficiaries 
of the trust in the vears 1936, 1937, 1938 and 1939 
was income of such benefiGiaries and not income 
of Mr. and Mrs. Gaylord, or either of them: 
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7. In disregarding the legal effect of the undis- 
puted mutual agreement of Mr. and Mrs. Gaylord 
for the creation by them of the trust as an irrevo- 
cable trust ; 

8. In failing to distinguish between the effect 
as to Mr. and Mrs. Gaylord themselves of their 
contract to create the trust and the result thereof 
as concerns their daughters and their issue, who 
are the beneficiaries of the trust; 

9. In concluding as a matter of law and decid- 
ing that the trust was a ‘‘voluntary trust’’ as that 
phrase is used in Section 2280 of the Civil Code 
of California, as amended in 1931; 

10. In concluding and deciding, contrary to law, 
that Section 3399 of the California Civil Code has 
no application to the trust; 

11. In disregarding the fact that it was none 
of the beneficiaries of the trust who were before 
said court insisting upon application of said See- 
tion 3399 but the two con- [270] tracting parties, 
the creators of the trust, Mr. and Mrs. Gaylord, 
both of whom invoked the protection of that section ; 

12. In failing to apply to the trust Section 1640 
of the California Civil Code and Section 3401 of 
the same code which, with Section 3599 of the 
California Civil Code, fully covers the situation of 
any omission of any express declaration of irreyo- 
eability in said declaration of trust dated November 
7, 1933; 

13. In failing to give effect to the gift tax re- 
turns of Mr. and Mrs. Gaylord wherein they re- 
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ferred to and identified the trust as an irrevocable 
trust: 

14. In concluding that estoppel is not an issue 
in this case and in failing to decide that respondent 
Commissioner is estopped to claim that the trust 
was revocable ; 

15. In disregarding and failing to give effect to 
undisputed evidence before said court in said decla- 
ration of trust and of acts and conduct of the trus- 
tees that the trust was intended to be operative 
under laws of jurisdictions other than California 
in which other jurisdictions the trust as set forth 
in said declaration has always been irrevocable ; 

16. In deeiding, contrary to law and to fact, that 
the $3,859.95 rent for the vear 1938 and the $6,370.67 
rent for the vear 1939 of real property in the State 
of Texas belonging to said trust was income of a 
revocable trust ; 

17. In deciding that 5/7ths or any part of the 
income of the trust for the vears 1936, 1937, 1938 
and 1939, or any of those years, was taxable to 
petitioner; [271] 

18. In deciding that the basis for computing 
gain on the above referred to sales of Marathon 
Paper Mills Company common stock was $2.84276 
per share instead of 88.21 per share claimed by 
petitioner, there being no evidence in the record 
to support any such finding and such finding ienor- 
ing the undisputed evidence of real and = actual 
value of the stock of Menasha Carton Company and 
Menasha Printing Company involved in the ex- 
change resulting in the consolidation of said two 
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corporations in the Menasha Printing and Carton 
Company ; 

19. In failing to find and decide that under 
Section 202(a) of the 1926 Revenue Act the cost 
to Mr. Gaylord of the 350 shares of Menasha Print- 
ing and Carton Company stock which he received 
from his brother C. W. Gaylord in 1927 in exchange 
for 432 shares of Robert Gaylord, Inc. was the 
market or true values of such shares of Menasha 
Printing and Carton Company in August, 1927; 

20. In holding and deciding that the $152,161.11 
paid by Mr. Gaylord to Clinedinst was the cost of 
1525 shares of common stock of Menasha Printing 
and Carton Company received by Mr. Gaylord in 
the consolidation of Menasha Printing Company 
and Menasha Carton Company; 

21. The decision of said court for which review 
is here prayed is not supported bv the evidence; 

22. Said decision is contrary to the evidence; 
and 

23. Said decision is contrary to the law. [272] 


Wherefore, your petitioner George S. Gavlord 
prays that the United States Cireuit Court of Ap- 
peals for the Ninth Cireuit review the findings of 
fact and opinion and the decision of The Tax Court 
of the United States entered August 4, 1944, deter- 
mining a defictency in the mcome taxes of peti- 
tioner for the calendar vears 1936, 19837, 1938 and 
1939, hereinbefore referred to, and reverse and 
set aside said decision and direct the entry of a 
decision by The Tax Court of the United States 
in favor of petitioner determining that there is no 
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deficiency in his ineome taxes for the said years 

1936, 1937, 1938 and 1939; that a transcript of the 

record be prepared in accordance with the law and 

appheable rules and be transmitted to the Clerk 

of said Cireuit Court of Appeals for filme: and for 

such other and further rehef as to said Court may 
appear proper in the premises. 

THOMAS A. J. DOCKWETLER 

JAMES W. BONTEMS, C.P.A. 

Attorneys for said Petitioner. 


State of California. 
County of Los Angeles—ss. 
Thomas A. J. Dockweiler. being first duly sworn, 
savs: That he is one of the attorneys of reeord for 
said petitioner George S. Gaylord in this proceed- 
ing and prepared the foregoing [273] petition and 
is familiar with the contents thereof: that the 
statements made therein are true to the best of his 
knowledge, information and behef; that said peti- 
tion is not filed for the purpose of delay and that 
said aflant believes said petitioner is justly entitled 
to the relief sought. 


THOMAS A. J. DOCKWETLER 
Subseribed and sworn to before me this 3rd dav 
of October, 1944. 
(Notarial Seal) J. PF. KRINMAN 
Notary Public in and for the County of Los An- 
geles, State of California. 
My Commission Expires August 14, 1946. 


[Endorsed]: T.C.U.S. Filed Oct. 11, 1944. [274] 


